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In the Court of Appeals of the District of Columbia. 


No. 2215. 

District of Columbia, (fee., Appellant, 

vs. 

James T. Petty et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 46544. 

District of Columbia, Plaintiff. 

vs. 

James T. Petty, Charles W. Church, William A. IT. Church, 
Mary A. Church, and Joseph J. Darlington, Executors of Charles 
B. Church; Jesse B. Wilson, and George T. Dearing, Defendants. 

United States of America, 

D>«trict of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration , &c. 

Filed November 9, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. No. 46544. 

District of Columbia, Plaintiff, 

vs. 

James T. Petty, Charles B. Church, Jesse B. Wilson, George 

T. Dearing, Defendants. 

The plaintiff, the District of Columbia, a municipal corporation 
sues the defendants James T. Petty, Charles B. Church, Jesse B. 
Wilson and George T. Dearing for that, to wit: on the first day 
of May, A. D., 1888, the defendant James T. Petty was the Auditor 
1—2215a 
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of the District of Columbia, to which office the said defendant James 
T. Petty before, on, from and after the said date, to wit: the first 
day of May, A. D., 1888 had been appointed and continually held 
and was the incumbent thereof until, to wit: the 15th day of August, 
A. D.. 1903. And for that, the defendant James T. Petty, by the 
name “Jas. T. Petty,” the defendant Charles B. Church, by the 
name “Chas. B. Church,” the defendant James B. Wilson and the 
defendant George T. Dearing, by the name “Geo. T. Hearing,'” on 
the first day of May. A. D., 1888, by their certain joint and several 
writing obligatory, sealed with their seals, a copy whereof is now 
shown to the Court here, the date whereof is the day and year 

2 last aforesaid, acknowledged themselves to be held and firmly 
bound unto the plaintiff, the District of Columbia, in the 

sum of Twenty thousand ($20,000.00) Dollars to be paid to the said 
District of Columbia when they, the said defendants, should be 
thereunto afterwards requested, which said writing obligatory was 
and is subject to a certain condition thereunder written whereby, 
after reciting to the effect following, to wit, 

“Whereas, the above bounden James T. Petty has been appointed 
to the office of Auditor in and for the District of Columbia.” it is 
therein set forth as follows: 

“Now, therefore, the condition of said obligation is such that if 
said James T. Pettv shall faithfully and efficiently perform all the 
duties of his said office, as provided for by law. and the rules and 
regulations from time to time duly prescribed for the government 
of the civil service of said District and shall well and truly pay over, 
disburse, and account for all moneys that shall come to his hands, 
as the law and orders governing said service shall require, then said 
obligation to he void, otherwise to remain in full force.” 

Yet the said defendant, James T. Petty, contrary to the form and 
effect of the said writing obligatory and of the conditions thereof 
failed and neglected to faithfully and efficiently perform all the 
duties of his said office as provided by law, and failed and neglected 
to faithfully and efficiently observe the said rules and regu- 

3 lations, and failed and neglected to truly pay over, disburse 
and account for all moneys that came to his hands, as the 

law and orders governing his duties and services required, in this: 

First. That said defendant Petty as Auditor as aforesaid failed 
to account for moneys of the District of Columbia represented by 
checks of the amounts, dates and numbers given below which were 
drawn bv the disbursing Officer Charles C. Rogers, of the District 
of Columbia, or his deputy, and countersigned by the said Petty, as 
auditor as aforesaid, or by the acting auditor to the order of the 
said Auditor of the District of Columbia, on the Treasurer of the 
United States, charged to the “Permit Fund, District of Columbia,” 
which said checks should have been deposited by the said defendant, 
James T. Petty, as Auditor as aforesaid, in accordance with law and 
the rules governing the conduct of his office, with the Treasurer 
of the United States, to the credit of the appropriation “Improve¬ 
ments and Repairs, District of Columbia, Assessment and Permit 
Workbut said checks were not so deposited, but were endorsed by 
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the said Petty as Auditor as aforesaid and afterwards cashed at the 
Central National Bank of Washington, D. C., and the proceeds of 
the said checks so cashed were never in any manner paid or ac¬ 
counted for to the said plaintiff or deposited in any bank or in 
the Treasury of the United States to its credit. 


Ck. No. 

Date. 

Amount. 


Remarks. 

140189. 

June 12, 1902. 

_ $1,315.00 

Cashed 

June 19. 1902. 

143574. 

July 14, 1902. 

. ... 1.197.75 

Cashed 

July 18. 1902. 

146101. 

August 20, 1902. 

_ 1.412.28 

Cashed 

August 23, 1902 
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Ck. No 

Date. 

Amount. 


Remarks. 

147498. 

August 27, 1902. 

. $1,132.49 

Cashed 

September 2. 1902. 

148358. 

September 20. 1902. 

. 2,693.80 

Cashed 

September 29. 1902. 

153705. 

October 23. 1902. 

. 3.821.59 

Cashed 

November 23. 1902. 

159014. 

December 3, 1902. 

. 3.020.91 

Cashed 

December 17, 1902. 

166460. 

February 9, 1903. 

. 2.770.11 

Cashed 

February 24. 1903. 

169304. 

February 21. 1903. 

. 2.402.31 

Cashed 

April 8. 1903. 

173116. 

March 30, 1903. 

. 3.241.25 

Cashed 

May 4, 1903. 


Second. That said defendant Petty as Auditor as aforesaid failed 
to account for moneys of the District of Columbia represented by 
checks of the amounts, dates and numbers given below which were 
drawn by the Disbursing Officer of the District of Columbia, Charles 

C. Rogers, or his deputy, and countersigned by the said Petty, as 
Auditor as aforesaid, or by the Acting Auditor on the Treasurer 
of the United States, to the order of the said James T. Petty, Au¬ 
ditor as aforesaid, and charged to various appropriations of the Dis-- 
trict of Columbia, which checks were endorsed by the said James 
T. Petty, as Auditor as aforesaid, and should, in accordance with 
law and the rules and regulations aforesaid, have been deposited in 
the Traders’ National Bank of Washington, D. C., as reimburse¬ 
ments of the Deposit and Assessment Fund; hut the said checks 
were not so deposited, but, after being endorsed by the Auditor as 
aforesaid, were cashed at the Central National Bank of Washington, 

D. C., and the proceeds of the said checks so cashed were never in 
any manner paid or accounted for to the said plaintiff. 
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Ck. No. Date. 

55309. March 7, 1900- 

81507. December 4. 1900.. 
81602. December 7, 1900.. 
81751. December 13, 1900. 

95079. April 9, 1901. 

98382. May 13, 1901. 

101420. June 6. 1901. 

102994. June 20. 1901. 

108282. August 28. 1901. .. 
122883. . January 8. 1902. .. 
122932. January 10. 1902.. 

136148. April 25. 1902. 

144772. July 26, 1902. 

148210. September 16. 1902 
151831. October 11, 1902... 


Amount. 

$1,510.03 

3.04 

2.627.24 

1.237.10 

1.916.52 

2.778.52 
1.491.28 
1.643.94 
1.943.44 
1.272.32 

809.39 
751.16 
1.166.23 
1,354.40 
1.169.77 


Remarks. 


Cashed March 19, 1900. 
Cashed January 28. 1901. 
Cashed January 28. 1901. 
Cashed January 28. 1901. 
Cashed April 27. 1901. 
Cashed May 18, 1901. 
Cashed July 1, 1901. 
Cashed July 1, 1901. 
Cashed November 2. 1901. 
Cashed February 14, 1902. 
Cashed February 14. 1902. 
Cashed May 5. 1902. 
Cashed August 12. 1902. 
Cashed September 22, 1902. 
Cashed October 16, 1902. 





























4 


DISTRICT OF COLUMBIA, &C., VS. 


Third. That said defendant Petty as Auditor as aforesaid failed 
to account for moneys of the District of Columbia represented by 
checks of the amounts, dates and numbers given below drawn by said 
James T. Pettv, Auditor as aforesaid, to the order of the said James 
T. Petty as Auditor as aforesaid, upon the Central National Bank of 
Washington. I). C.. charged to the account of the said Auditor in 
said Bank; the said checks were intended for deposit in the Traders' 
National Bank of Washington, D. C., to reimburse the Deposit and 
Assessment Fund, where said fund was kept; hut the said 
6 checks, having been endorsed by the said James T. Petty, 
as Auditor as aforesaid, were not so deposited, but the same 
were cashed at the Central National Bank of Washington, D. C., 
and the proceeds thereof were never in any manner paid or ac¬ 
counted for to the said plaintiff. 


Ck. No. 

Date. 

Amount. 


Remarks. 

3283. 

July 12. 1899. 

. $ 093.58 

Fashed 

July 27. 1899. 

3301. 

July 21. 1899. 

. 3,721.10 

Cashed 

August 3. 1899. 

3479. 

November 22. 1899. 

. 1.582.09 

Cashed 

December 4. 1899. 

3571. 

January 18. 1900. 

. 1.505.83 

Cashed 

January 21. 1900. 

3607. 

February 25. 1900. 

. 1.903.23 

('ashed 

February 20 . 1900 

3711. 

April 7. 1900. 

. 2.347. < >7 

Cashed 

April 11. 1900. 

3889. 

July 12. 1900 . 

. 3,305.12 

Cashed 

July 13. 1900. 

4172. 

February 20. 1901. 

. 2.282.79 

Cashed 

March 19. 1901. 

4329. 

June 18. 1901. 

. 770.17 

(’ashed 

June 29. 1901. 


Fourth. That the said defendant Petty, as Auditor as aforesaid, 
failed to account for moneys of the District of Columbia repre¬ 
sented by checks of the amounts, dates and numbers given below 
drawn by the said James T. Petty, as Auditor as aforesaid, the first 
three upon the Central National Bank of Washington, D. C.. and 
the last three upon the National Capital Bank of Washington, D. C., 
all of said checks being payable to the order of the said James T. 
Petty, as Auditor as aforesaid; that the said checks drawn to him 
as Auditor as aforesaid, should have been deposited at the said 
banks to the credit of the said Petty, as Auditor as aforesaid; 
7 hut the said checks were not so deposited, but having been 
endorsed by the said Petty as Auditor as aforesaid, were 
cashed at the Central National Bank of Washington, D. C.. and the 
proceeds thereof were never in any manner paid or accounted for 
to the said plaintiff. 


Ch. No. 

Date. 

Amount. 


Remarks. 

3498. 

December 1. 1899. .. 

. $475.00 

Cashed. 

December 1. 1899. 

3998. 

September 24. 1900. 

. $8,009.00 

Cashed. 

November 7. 1900. 

3721. 

April 17th. 1900.... 

. $2,000.00 

Cashed. 


864. 

June 7. 1899. 

. $192.73 

Cashed. 

June 22. 1899. 

870. 

June 14th. 1899. 

. $369.92 

Cashed 

June 22. 1899. 

921. 

September 27, 1899. . 

. $2,000.00 

Cashed. 



Fifth. That the defendant Petty, as Auditor as aforesaid, failed 
to account for moneys of the District of Columbia represented by 
checks of the amounts, dates and numbers given below, drawn by 
the said James T. Petty, as Auditor as aforesaid, upon the Central 
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National Bank of Washington, D. C., payable to the order of the 
said James T. Petty, as Disbursing Agent, Rock Creek Park, D. C.; 
that the said checks, or the proceeds thereof, were used by the said 
Petty in his capacity as such disbursing agent, and the said checks 
so drawn by him as Auditor were drawn without authority of law, 
and the proceeds thereof were never in any manner repaid or ac¬ 
counted for to the said plaintiff. 


Ch. No. Date. 

4509. March 18. 1002. 

4613. April 10, 1902. 


Amount. Remarks. 

$000.58. May 20, 1902. 
$721.39. Cashed. 


8 contrary to the form and effect of the said writing obligatory, 
and of the said condition thereof; whereby an action has ac¬ 
crued to the plaintiff to demand and have of and from the defend¬ 
ants the said sum of Twenty thousand dollars ($20,000,00) yet the 
defendants, although often requested so to do, have not as yet paid 
the said sum of Twenty Thousand Dollars ($20,000.00) but they 
to do this have heretofore wholly refused and still do refuse, to the 
damage of the plaintiff of Twenty Thousand Dollars ($20,000.00), 
and thereupon it brings this suit and claims said sum with interest 
and costs. 

A. B. DUVALL. 

E. H. THOMAS, 

Attorneys for Plaintiff. 


Notice to Plead. 

The defendants are to plead hereto on or before the twentieth 
day. exclusive of Sundays and legal holidays, occurring after the 
dav of the service hereof; otherwise judgment. 

A. B. DUVALL, 

E. H. THOMAS, 

Attorneys for Plaintiffs. 

9 ( C°PV of Bond.) 

Know all men by these presents: 

That we, Janies T. Petty, Chas. B. Church, Jesse B. Wilson and 
Geo. T. Dearing, of the District of Columbia, are held and firmly 
bound unto the District of Columbia, in the sum of Twenty Thou¬ 
sand Dollars, lawful money of the United States of America, to be 
paid to the said District of Columbia, or to the certain attorney, 
successor, or assigns thereof; for which payment, well and truly to 
be made, we and each of us do bind ourselves, and each of our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals. Dated this 1st day of May, A. D. one thou¬ 
sand eight hundred and eighty-eight. 

Whereas, the above bounden JamevS T. Petty has been appointed 
to the office of Auditor in and for the District of Columbia: Now, 
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therefore, the condition of said obligation is such that if the said 
James T. Petty shall faithfully and efficiently perforin all the duties 
of his said office, as provided for by law, and the rules and regula¬ 
tions from time to time duly prescribed for the government of the 
civil service of said District; and shall well and truly pay over, 
disburse, and account for all moneys that shall come to his hands, 
as the law and orders governing said sendee shall require, then said 
obligation to he void, otherwise to remain in full force. 

JAS. T. PETTY. [seal.] 
CHAS. B. CHURCH, [seal.] 
JESSE B. WILSON, [seal.] 
GEO. T. HEARING. [seal.1 

Signed and sealed in the presence of— 

SAM’L OURANI). 

H. J. CALDWELL. 

FRANK A. SELL. 

GEO. A. THOMAS. 

Approved May 1. 1888. W. B. Webb, Comm’r D. C. Approved 
May 2. 1888. S. E. Wheatley, Comm'r D. C. Approved May 2, 1888, 
Chas. W. Raymond, Major of Engineers, EngT Comm’r D. C. 

10 Demurrer . 

Filed January 22, 1904. 

******* 

The defendants Charles B. Church, Jesse B. Wilson, and George 
T. Hearing say that the declaration in the above entitled cause is had 
in substance. 

J. J. DARLINGTON, 

RALSTON & SIDDONS, 

Attorneys. 

Among the points of law intended to he argued in support of the 
above demurrer is, that there is no law, nor any rule or regulation 
pleaded, under which the defendant Petty was chargeable with the 
custody of, or otherwise accountable for, any of the moneys in the 
said declaration mentioned. 

Supreme Court of the District of Columbia. 

Friday, February 16, 1906. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

Upon consideration of the demurrers of the defendants filed 
herein, it is ordered that the said demurrers he and the same 
are hereby sustained, with leave to the plaintiff to amend its 
declaration as it may be advised within thirty (30) days. 
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Friday, March 16, 1906. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

Upon motion of the plaintiff, the time within which to amend 
the declaration in this cause is further extended for the period of 
fifteen (15) days from this date. 


Amended Declaration. 

Filed December 12, 1906. 

* * * * * * * 

Now comes the plaintiff, the District of Columbia, by leave of Court 
first had and obtained, — amends its declaration filed in this cause by 
adding thereto the following count, viz: 

1 he plaintiff, the District of Columbia, a municipal corporation, 
sues the defendants James T. Petty, Charles B. Church, Jesse B. 
Wilson, and George T. Hearing, for that the Mayor of the City of 
Washington, by and with the consent of the Board of Aldermen 
thereof, were authorized to appoint an Auditor and a Comp- 

12 troller for said City by Act of Congress approved July 7, 
1870, (16 Statutes, p. 191, Sec. 5); and the said Act pro¬ 
vided that it shall be the duty of the Auditor to audit all accounts 
against the said corporation, to certify the same, when found correct, 
to the comptroller and to retain the originals of all contracts made 
and orders given for all descriptions of work or improvements by 
the corporation aforesaid; that it shall be the duty of the comp¬ 
troller to keep an exact account of all warrants issued in the manner 
hereinafter provided for, and of all taxes levied by the corporation, 
under their respective heads; to countersign and keep an accurate 
record of all receipts for taxes or other revenue of any description 
whatever, given by the collector and register, such receipts not to 
be valid unless so countersigned, and compare the same daily with 
the books of said collector and register; that each and every account 
against the corporation of Washington, when audited and certified 
by the auditor, shall be paid by a warrant of the comptroller, counter¬ 
signed by the mayor; and in no case shall payments be made in any 
other manner than provided for in this Act. But no account shall 
be paid, by warrant or otherwise, unless there is a fund to the credit 
of that particular account. The money received from any and all 
sources, for and on account of the corporation, shall, on the day 
of receipt, be deposited by the collector and register to the credit 
of the city of Washington, in such place as may be designated as 
a depository for the funds of the corporation by an act of the board 

of aldermen and board of common council, approved by 

13 the mayor; and such depository shall, each day that de¬ 
posits are made, furnish a statement of the same to the comp¬ 
troller, to be bv him filed in his office. 

That by Act of Congress approved February 21, 1871 (16 Statutes 
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p. 419) the District of Columbia was created a body corporate for 
municipal purposes, with power to contract and to be contracted 
with, sued and be sued, plea- and be impleaded, and with certain 
other powers and a certain form of government, as will by reference 
to the said Act of Congress appear; that the legislative assembly 
created by the said Act was given power to provide by law for the 
election or appointment of such ministerial officers as may be deemed 
necessary to carry into effect the laws of said District, to prescribe 
their duties, their terms of office, and the rate and manner of their 
compensation; and that the charter of the said city of Washington 
was by the said Act repealed and all officers of the said corporation 
abolished on and after the 1st day of June, 1871. That the Legis¬ 
lative Assemblv of the District of Columbia continued the office of 
%/ 


Auditor and the office of Comptroller from the said 1st day of 
June, 1871. for a period of forty-five days by Act passed June 2, 
1871; that by Act of the Legislative Assembly approved August 23, 
1871, the duties of certain officers for said District of Columbia were 
prescribed and it was thereby provided: 

‘‘Sec. 10. That it shall be the duty of the auditor of the District 
of Columbia to audit all accounts against the said District, 

14 and also to compare all accounts against the cities of Washing¬ 
ton and Georgetown and the County of Washington created 

prior to the first day of June, eighteen hundred and seventy-one, 
and if found correct upon comparisons with the appropriations made 
therefor by the Legislative Assembly and the report of the special 
commission to audit said claims, a copy of which shall be filed with 
the auditor by said commission, to approve and certify the same. 
He shall keep a record of all bills certified by him, their amounts, 
the appropriation to which they are chargeable, and the date of 
approval. He shall retain in his office the originals of all contracts 
and agreements not otherwise provided 'for. He shall also ex¬ 
amine and audit all accounts, not otherwise provided for in this act, 
and certify the amount of the same to the comptroller. He shall 
countersign all warrants drawn by the comptroller if, upon com¬ 
parison with the amount certified by him, he shall find the same 
correct, and shall give bond, to he approved by the Governor, in the 
sum of Twenty Thousand Dollars, conditioned for the faithful dis¬ 
charge of the duties of his office. He shall receive an annual com¬ 
pensation of three thousand dollars. The deputy auditor shall per¬ 
form such duties as the auditor may prescribe, and in case of tem¬ 
porary disability of said auditor, from sickness or other cause, he 
shall act in the capacity of auditor during the continuance of such 
temporary disability, and no longer, and shall receive an an- 

15 nual compensation of two thousand dollars, and shall give 
bond, to be approved by the Governor, in the sum of fifteen 

thousand dollars, conditioned for the faithful discharge of the duties 
of his office. 

“Sec. 11. That it shall be the duty of the comptroller of the 
District of Columbia to keep an exact and accurate account of all 
appropriations made by the Legislative Assembly, and all bonds, 
stocks, and certificates of indebtedness issued by said District. He 
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shall receive and file in his office a transcript of all assessments of 
taxes upon real estate and personal property in the District of Colum¬ 
bia so soon as the list shall have been made by the superintendent 
of assesments and taxes, lie shall each year prepare from such tran¬ 
script an aggregate of the amount of taxes levied, and shall com¬ 
pare the same with the assessment lists and the tax-book of the 
collector of taxes. He shall charge to the respective appropriations 
all payments made upon the certificate of the auditor, and submit 
to the Governor a monthly statement of the balance outstanding 
to the credit of the respective appropriations. lie shall examine 
all accounts certified to him by the auditor, and if satisfied that they 
are correct, draw warrants upon the treasurer therefor, and in no 
case whatever shall any warrant be drawn upon any appropriations 
unless there is a balance to the credit thereof. He shall carefully 
file all receipts, and record, in a book prepared to that pur- 
16 pose, all reports of tax sales (including those to the District 
of Columbia) made to him by the collector. He shall each, 
week compare the record of the register with the treasurer’s record 
of license certificates issued, and shall keep an account of any and 
all transactions which, by law, may be required to pass through his 
office. He shall receive a salary of four thousand dollars per annum, 
and give bond, to be approved by the Governor, in the sum of fifty 
thousand dollars, conditioned for the faithful performance of his 
duties.” 

That by Act of Congress approved June 20, 1874 (18 Statutes 
p. 116) all provisions of law providing for an executive, for a secre¬ 
tary for the District, for a legislative assembly, for a board of public 
works, and for a delegate in Congress in the District of Columbia 
were repealed, and the President of the United States was authorized 
to appoint a commission consisting of three persons who should, 
until otherwise provided by law, exercise all the power and au¬ 
thority then lawfully vested in the Governor or board of public 
works of said District, subject to certain limitations; that said Com¬ 
missioners were authorized to abolish anv office, consolidate two 


or more offices, reduce the number of employees, remove from office, 
and make appointment to any office authorized by law. That under 
said power the said Commissioners on the lltli day of August, 1876, 
consolidated the three offices of auditor, comptroller and deputy 
comptroller into that of auditor, and by a subsequent order 
17 dated August 19, 1876, the said order of the 11th day of 
August, 1876, was by the said Commissioners modified, and 
the said auditor was directed to perform the duties of Auditor and 
Comptroller; that by Act of Congress approved June 11, 1878 (20 
Statutes p. 102) Congress created a permanent form of government 
for the District of Columbia, and provided that the District of Colum¬ 
bia should remain a municipal corporation; that all laws then in 
force relating to the District of Columbia not inconsistent with the 
provisions of said Act should remain in full force and effect, and the 
appointment of three Commissioners was authorized to exercise all 
the powers and authority vested in the then Commissioners of the 
said District, and by Section 4 of said Act it is provided, among 
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other things, that all taxes collected shall be paid into the Treasury 
of the United States, and the same, as well as the appropriations 
to be made by Congress shall be disbursed for the expenses of the 
District on itemized voucher which shall have been audited and 
approved by the auditor of the District of Columbia, certified by the 
Commissioners or a majority of them. 

That by Act of Congress approved March 3, 1881 (21 Statutes 
p. 466) it was provided that the accounts of all disbursements of the 
Commissioners of said District shall be made monthly to the account¬ 
ing officers of the Treasury by the Auditor of the District of Colum¬ 
bia, on vouchers certified bv the Commissioners as now required by 
law; that the same provision as last above cited is also contained 
in Section 3 of the Act of Congress approved July 1, 1882 (22 
Statutes p. 144) ; that by order duly passed the Commissioners of 

the District of Columbia on the 8tli day of December. 1882, 

«» 

18 abolished the office of comptroller and imposed the duties of 
said office on the said auditor, and directed said auditor to 

give bond in the penalty required by law; that, to wit, on the 13th 
day of June, 1888, the Commissioners of the District of Columbia 
passed an order of the tenor and effect as shown by Exhibit A at¬ 
tached hereto as part hereof. 

That by Act of Congress approved March 3, 1891, (26 Statutes 
p. 1064) the said pay clerk mentioned in paragraph four of the 
said order dated to wit, the 13th day of June, 1888, was recognized 
and described in the said Act as disbursement clerk, who was thereby 
authorized to pay laborers and employees of the District of Colum¬ 
bia with moneys advanced to him by the Commissioners in their 
discretion, upon pay-rolls or other vouchers audited and approved 
by the Auditor of the District of Columbia and certified by the 
Commissioners as then required by law which said pay-rolls and 
other vouchers the said Act required to be included in the account 
of the Commissioners. 

That in the course of administration the Commissioners found 
it expedient that all work done by the District of Columbia as the 
result of cuts made in streets, avenues, roads, and alleys in said 
District be paid from a fund known as the “Deposit and Assessment 
Fund," which was whole cost work, and thereupon the said Commis¬ 
sioners on, to wit, the 6th day of February, 1897, passed an older 
providing in tenor and effect that for convenience in keeping the 
accounts in case of repairs made by the District of cuts in pavements 
and other work done by the District, which were paid for 

19 from private deposits, a general account be opened styled 
“Deposit and Assessment Fund,” and that all material and 

labor for such works to be charged against said account and to be 
paid by assessments against the deposits made for such purposes. 

That from, to wit, July 1st, 1878, until, to wit, the 30th day of 
June, 1898, except as to the duties imposed on the disbursing clerk 
hereinbefore mentioned, the Auditor of the District of Columbia 
was and continued to be the officer in charge of the disbursements 
of money which came into the hands of the Commissioners of the 
District of Columbia. That the duties of the said Auditor under 
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the said two orders dated, to wit, the 13th day of June, 1888, and 
February 6, 1897, required that said Auditor should keep accounts 
with individual depositors of moneys which they had deposited with 
the Collector of Taxes to reimburse the District of Columbia for the 
expenses, which as whole cost work done on public streets, avenues, 
alleys, roads, and spaces by the District at the solicitation of individ¬ 
ual citizens and for their benefit; that when said whole cost work 
was done for which said deposit was made the said Auditor was re¬ 
quired to make requisition, approved by the Commissioners, for the 
amount thereof upon the Collector of Taxes, and to receive the said 
money so drawn on the said requisition and deposit the same in 
some bank or banks to his credit as Auditor of the District of Colum¬ 
bia to be held to reimburse the appropriations out of which moneys 
had been expended to do said work or to pay direct from the said 
moneys in his hands as aforesaid the actual cost of labor and ma¬ 
terial for whole cost work performed as aforesaid and to re- 

20 turn to individual depositors the amount of money to their 
credit and unexpended. 

That prior to the said order of February fi, 1897, by Act of Con¬ 
gress approved August 7, 1894 (28 Statutes pp. 247, 248) it was 
provided, among other things, that property owners who requested 
improvements under the permit system shall deposit in advance 
with the Collector of Taxes of the District of Columbia an amount 
equal to one-half of the estimated cost of such improvements; that 
all money received by the Collector of Taxes for the District of 
Columbia for woek done upon the request of property owners shall 
be deposited by him in the United States Treasury to the credit of 
the Permit Fund; that upon completion of work done at the re¬ 
quest of property owners, the Commissioners shall repay to the 
then current appropriation for Assessment and Permit work out of 
the Permit Fund, a sum equivalent to one-half of the cost of the 
work, and shall return to the depositors, from the same fund, as 
application mav be made therefor, any surplus that may remain 
over and above one-half of the cost of the work; that the said re¬ 
payment to the appropriation for Assessment and Permit work and 
the said return to the depositors from the said Permit Fund above 
mentioned were duties which were required of the said Auditor. 
That the said work was actually known as “half-cost work.” 

That the Collector of Taxes,'upon receiving the moneys on ac¬ 
count of the said whole cost work deposited the same in bank to his 
credit as Collector of Taxes, which said money was drawn from time 
to time therefrom upon request made by the said Auditor, and the 
said Commissioners directed the said Collector of Taxes to 

21 pay the amount thereof to the said Auditor, and thereupon 
the said Collector of Taxes paid over the same to the said 

Auditor taking his receipt therefor. That the said requests of the 
said Auditor and the said orders of the said Commissioners are too 
great in number to be set forth in this declaration; that moneys for 
the said half-cost work on deposit being received by the Collector 
of Taxes were by him deposited as required by law in the Treasury 
of the United States to the credit of the Permit Fund; that upon 
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requisitions by the Commissioners of the District of Columbia upon 
the Secretary of the Treasury of the United States that official ad- 
vanced to the said Commissioners certain funds from time to time 
out of the said Permit Fund. 

That by Act of Congress approved June 30, 1898, (30 Statutes 
p. 5*20) a Disbursing Officer was created for the District of Colum¬ 
bia. who was required to give bond to the United States for the 
faithful performance of the duties of his office in the disbursing 
and accounting, according to law, for all moneys of the United 
States and the District of Columbia that should come into liis hands. 
That the said Disbursing Officer never received any of the moneys 
derived from the said whole-cost work, and the said money continued 
to be received and disbursed as aforesaid; that as to the said half¬ 
cost work from the time of the appointment of the said Disbursing 
Officer the same was received by the Collector of Taxes and paid 
by him into the Treasury of the United States to the credit of the 
Permit Fund and drawn therefrom on the request of the Commis¬ 
sioners on the said Secretary of the Treasury and placed to 

22 the credit of the said Disbursing Officer with the Treasurer 
of the United States; that the duties of the said Auditor con¬ 
tinued as to the said half-cost work under the said orders of the Com¬ 
missioners and the said Statutes as aforesaid. 

That it became and was the duty of the said Auditor to see upon 
the completion of the said half-cost work that the then current 
appropriation for Assessment and Permit Work was repaid to the 
extent of one-half of the cost of said work out of the said Permit 
Fund; that to accomplish this the said Auditor, with the approval 
of the Commissioners, stated an account in his favor as Auditor of 
the District of Columbia, and thereupon the said Disbursing Officer 
issue* 1 his check on the moneys advanced to him by the said Secre¬ 
tary of the Treasury out of the said permit fund in favor of the 
said Auditor, who countersigned the same, and it then and there 
became the duty of the said Auditor from time to time, upon re¬ 
ceipt of each check, to properly acount for and disburse the said 
money and cause the said appropriation for Assessment and Permit 
Work to be reimbursed out of the said funds so received as aforesaid 
by him. 

That bv Act of Congress approved July 1. 1902 (32 Statutes p. 
592) it was provided that the Auditor of the District of Columbia 
shnll continue to prepare and countersign all checks issued by the 
Disbursing Officer, and no checks involving disbursements of public 
moneys by the Disbursing Officer shall be valid unless counter¬ 
signed by the Auditor of the District of Columbia. That, to-wit: 
on the first day of May, A. D. 1888. the defendant .Tames T. Petty, 
was the Auditor of the District of Columbia, to which office 

23 the said defendant. James T. Petty, on from and after the 
said date, to wit: the first day of May, A. D. 1888, had been 

appointed and continually held and was the incumbent thereof until, 
to wit: the 16th day of August, A. D. 1903. And for that, the de¬ 
fendant, James T. Petty, by the name of .Tas. T. Petty,” the defend¬ 
ant Charles B. Church, by the name of “Chas. B. Church.” the de- 
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fendant Jesse B. Wilson and the defendant George T. Deering, by 
the name of “Geo. T. Deering,” on the first day of May A. D. 1888, 
by their certain joint and several writing obligatory, sealed with their 
seals, a copy whereof is now shown to the court here, the date whereof 
is the day and year last aforesaid, acknowledged themselves to be 
held and firmly bound unto the plaintiff the District of Columbia, 
in the sum of Twenty Thousand Dollars ($20,000) to be paid to 
the said District of Columbia when they, the said defendants, should 
be thereunto afterwards requested, which said writing obligatory 
was and is subject to a certain condition thereunder written whereby 
after reciting to the effect following, to wit: 

“Whereas, the above bounden James T. Petty has been appointed 
to the office of Auditor in and for the District of Columbia,” it is 
therein set forth as follows: 

“Now, therefore, the condition* of said obligation is such that if 
said James T. Petty shall faithfully and efficiently perform all the 
duties of his said office, as provided by law, and the rules and regu¬ 
lations from time to time duly prescribed for the government of 
the civil service of said District ; and shall well and truly pay 


24 over, disburse, and account for all monies that shall come into 
his hands, as the law and orders governing said service 

shall require, then said obligation to be void, otherwise to remain 
in full force.” 

Yet the said defendant. James T. Pettv, contrary to the form 
and effect of the said writing obligatory and of the conditions thereof 
failed and neglected to faithfully and efficiently perform all the 
duties of his said office as provided by law, and failed and neglected 
to faithfully and efficiently observe the said rules and regulations 
and failed and neglected to truly pay over, disburse and account 
for all monies that came to his hands as the law and orders govern¬ 
ing his duties and services required, in this: 

First. That said defendant Pettv as Auditor as aforesaid failed 
to account for monies of the District of Columbia represented by 
checks of the amounts, dates, and numbers given below which were 
drawn by the disbursing officer, Charles C. Rodgers, of the District 
of Columbia, or his deputy, and countersigned by the said Petty, 
as Auditor as aforesaid, or by the acting Auditor, to the order of the 
said Auditor of the District of Columbia, on the Treasurer of the 
United States, charged to the “Permit Fund, District of Columbia,” 
being half-cost work under the said Act of Congress approved August 
7, 1894, which said checks should have ben deposited by the 
said defendant, James T. Petty, as Auditor as aforesaid, in accord¬ 
ance with law and the rules governing the conduct of his office 
with the Treasurer of the United States to the credit of the 

25 appropriation “Improvements and Repairs.” District of Co¬ 
lumbia. assessment and permit work; but said checks were 

not so deposited, but were endorsed by the said Petty as Auditor as 
aforesaid and afterwards cashed at the Central National Bank of 


Washington. D. C., and the proceeds of the said checks were never 
in any manner paid or accounted for to the said plaintiff or de¬ 
posited in any bank, or in the Treasury of the United States to the 
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credit of any appropriation for assessment and permit work as re¬ 
quired by law and as hereinbefore set forth in this declaration. 

Ck. No. Date. Amount. Remarks. 


140189. .June 12. 1902. 

143574. July 14. 1902. 

146101. August 20. 1902... 
147498. August 27. 1902... 
148358. September 20. 1900 
1537<>5. 0<*tober 2:5. 1902.. 

159014. December 3. 1902.. 
166460. February 9. 1908. . 
169304. February 21. 1903. 
173116. March 30, 1903_ 


$1,315.00 Cashed 
$1,197.75 Cashed 
$1,412.28 Cashed 
$1,132.49 Cashed 
$2,693.80 Cashed 
$3,821.59 Cashed 
$3,020.91 Cashed 
$2,770.11 Cashed 
$2,402.31 Cashed 
$3,241.25 Cashed 


June 19. 1902. 

July 18. 1902. 
August 23. 1002. 
September 2. 11)02. 
September 29. 1902. 
November 23. 1902. 
December 17, 1902. 
February 24, 1903. 
April 8. 1903. 

May 4. 1903. 


Total 


$23.0o 4 .49 


Second. That the said defendant Petty as Auditor as aforesaid 
failed to account for moneys of the District of Columbia represented 
by checks of the amounts, dates and numbers given below which 
were drawn by the Disbursing Officer of the District of Co- 
28 lumbia, Charles C. Rodgers, or his deputy, and countersigned 
by said Petty, as Auditor as aforesaid, or by the acting Au¬ 
ditor, on the Treasurer of the United States to the order of the said 
James T. Petty, Auditor as aforesaid, and charged to various ap¬ 
propriations of the District of Columbia, which checks were endorsed 
bv the said James T. Petty, as Auditor as aforesaid, and should, 
in accordance with law and the rules and regulations as aforesaid, 
have been deposited in the Traders' National Bank. Washington, 
D. C.. as reimbursements of the Deposit and Assessment Fund, whole 
cost work, as said work is hereinbefore set forth; but the said checks 
were not so deposited, but, after being endorsed by the said Auditor 
as aforesaid, were cashed at the Central National Bank of Washing¬ 
ton. D. C.. and the proceeds of said checks so cashed were never in 
any manner paid or accounted for to the plaintiff and the said de¬ 
posit and Assessment Fund was not reimbursed by the said Petty 
as he was required to do as hereinbefore set forth: 


Ck. No. 

Date. 

Amount. 

55309. 

March 7, 1900. 

. $1,510.03 

81507. 

December 4. 1900... 

. $3.04 

81602. 

December 7. 1900. .. 

. $2,627.24 

81751. 

December 13, 1900. 

. $1,237.01 

95079. 

April 9. 1901. 

. $1,916.52 

98382. 

May 13, 1901. 

. $2,778.52 

101420. 

June 6. 1901. 

. $1,491.28 

102994. 

June 20, 1901. 

. $1,643.94 

108282. 

August 28. 1901- 

. $1,943.44 

122883. 

January 8. 1902... . 

. $1,272.32 

27 

Ck. No. 

Date. 

Amount. 

122932. 

January 10. 1902... 

. $809.39 

136148. 

April 25. 1902. 

. $751.16 

144772. 

July 26. 1902. 

. $1,166.23 

148210. 

September 16. 1902. 

. $1,354.40 

151381. 

October 11. 1902... . 

. $1,169.77 


Total. 

.$21,674.38 


Remarks. 

Cashed March 19. 1900. 
Cashed January 28. 1901. 
Cashed January 28. 1901. 
Cashed January 28. 1901. 
Cashed April 27. 1901. 
Cashed May 18. 1901. 
Cashed July 1, 1901. 
Cashed July 1, 1901. 
Cashed November 2. 1901. 
Cashed February 14. 1902. 


Remarks. 

Cashed February 14. 1902. 
Cashed May 5. 1902. 
Cashed August 12, 1902. 
Cashed September 22. 1902. 
Cashed October 16. 1902. 



































JAtofcS T. PETTY fiT At. 


15 


\ 


Third. That said defendant Petty as Auditor as aforesaid failed 
to account for monies of the District of Columbia represented by 
checks of the amounts, dates and numbers given below drawn by 
the said James T. Petty, Auditor as aforesaid, to the order of the 
said James T. Petty as Auditor as aforesaid upon the Central 
National Bank of Washington, D. C., charged to the account of the 
said Auditor in said bank; the said checks were intended for deposit 
in the Traders' National Bank of Washington, D. C., to reimburse 
the Deposit and Assessment Fund where said fund was kept for 
whole-cost work as said work is hereinbefore set forth; the said 
checks having been endorsed by the said James T. Petty, as Auditor 
as aforesaid, were not so deposited, but the same were cashed at the 
Central National Bank of Washington, D. C., and the proceeds 
thereof were never in any manner paid or accounted for to the 
said plaintiff, and the said Deposit and Assessment Fund was not 
reimbursed by the said Petty as he was required to do as hereinbefore 
set forth. 

28 


Ck. No. 

Date. 

Amount. 

Remarks. 

3288. 

July 12, 1800. 

. $093.58 

Cashed 

July 27, 1800. 

3301. 

July 21, 1890. 

. $3,721.10 

Cashed 

August 3, 1899. 

3479. 

November 22, 1800_ 

. $1,582.09 

Cashed 

December 4. 1899. 

3571. 

January 18. 1900. 

. $1,505.83 

Cashed 

January 24. 1900. 

3007. 

February 25. 1000. 

. $1,903.23 

Cashed 

February 26. 1900. 

3711. 

April 7, 1900. 

. $2,347.07 

Cashed 

April 11, 1900. 

3880. 

July 12. 1000. 

. $3,305.12 

Cashed 

July 13. 1900. 

4172. 

February 20, 1901. 

. $2,282.79 

Cashed 

March 19, 1901. 

4320. 

June 18. 1901. 

. $770.17 

Cashed 

June 29. 1901. 


Total. 

.$18,230.98 




Fourth. That the said defendant Petty, as Auditor as aforesaid, 
failed to account for moneys of the District of Columbia represented 
bv checks of the amounts, dates, and numbers given below, drawn 
from funds belonging to said whole-cost work as said work is here¬ 
inbefore set forth, bv the said Janies T. Pettv, as Auditor as afore- 
said, the first two upon the Central National Bank of Washington, 
D. C\, and the last three upon the National Capital Bank of Wash¬ 
ington, D. C., all of said checks being payable to the order of the 
said James T. Pettv as Auditor as aforesaid; that the said checks 
drawn to him as Auditor .as aforesaid, should have been deposited 
at the said banks to the credit of the said Petty, as Auditor as afore¬ 
said, for the benefit of said whole-cost works, but the said checks 
were not so deposited, but having been endorsed by the said Petty 
as Auditor as aforesaid, were cashed at the Central National 
29 Bank of Washington, D. C., and the proceeds thereof were 
never in any manner paid or accounted for to the said plain¬ 
tiff, and the said whole-cost work was not reimbursed by said Petty 
as he was required to do as hereinbefore set forth. 
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Ck. No. 

Date. 

Amount. 

Remarks. 

3998. 

September 24. 1900. 

_ $8,009.00 

Cashed November 7. I960. 

3721. 

April 17, 1900. 

_ $2,000.00 

Cashed. 

864. 

June 7. 1899. 

.... $192.73 

Cashed June 22 1899 

870. 

June 14, 1899. 

_ $369.92 

Cashed June 22, 1899. 

921. 

September 27, 1899. 

_ $2,000.00 

Cashed. 


Total. 




Fifth. That the said defendant Petty, as Auditor as aforesaid, 
failed to account for moneys of the District of Columbia represented 
by checks <»f the amounts, dates, and numbers given below from 
funds belonging to said whole-cost work, as said work is hereinbefore 
set forth, were unlawfully, drawn by the said Janies T. Petty as 
Auditor as aforesaid, upon the Central National Bank of Washing¬ 
ton, D. C., payable to the order of the said Janies T. Petty, as dis¬ 
bursing agent, Rock Creek Park, D. C.; that the said checks, or the 
proceeds thereof, were unlawfully used bv the said Petty in his 
capacity as such disbursing agent, and the said checks so drawn by 
him as Auditor were drawn without authority of law, from said 
funds of the District of Columbia, and the proceeds thereof were 
never in any manner repaved or accounted for to the said plaintiff, 
and the said whole-cost work was not reimbursed by the said 
30 Petty as he was required to do as hereinbefore set forth. 


Ch. No. Date. Amount. Remarks. 

4399. March 18, 1902. $006.58 May 20, 1902. 

4613. April 19, 1902. $721.39 Cashed. 

Contrary to the form and effect of the said writing obligatory, 
and of the said condition thereof whereby an action has accrued to 
the plaintiff to demand and have of and from the defendant the said 
sum of twenty thousand dollars ($20,000) yet the defendant, al¬ 
though often requested so to do, has not as yet paid the said sum of 
twenty thousand dollars ($20,000) but they to do this have hereto¬ 
fore wholly refused and still do refuse, to the damage of the plaintiff, 
of the sum of twenty thousand dollars ($20,000) and thereupon 
it brings this suit and claims said sum with interest and costs. 

E. H. THOMAS, 

Attorney for Plaintiff. 


(Endorsed.) • 

Leave to file this amended declaration granted. 

JOB BARNARD, Justice. 
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Exhibit “A.” 


(Copy.) 


Refer in Reply to No. 3—8. 


Ordered: 


Office of the Commissioners 

of the District of Columbia, 

Washington, June 13, 1888. 


Th Collector of Taxes of the District of Columbia upon receiving 
a deposit for permit work, or for plumbers’ or engineers’ license 
fund, shall issue receipts therefor in duplicate, consecutively num¬ 
bered, showing from whom, for what purpose, and the amount re¬ 
ceived; deliver the original receipt to the depositor, and transmit the 
duplicate to the Auditor of the District of Columbia. He shall 


not pay out the moneys thus received except upon requisition of 
the Auditor, approved by the Commissioners. 

2. The Superintendent of Streets and the Superintendent of 
Sewers, respectively, shall prepare in duplicate the pay-rolls or other 
vouchers for services rendered or material furnished, payable from 
the permit fund, which, after approval by the Commissioners, as 
in cases of disbursements under an appropriation, shall be forwarded 
to the Auditor for audit and payment. 

3 The Auditor of the District after receiving a pay-roll or other 
voucher, prepared in accordance with section 2 of this order, shall 
examine, approve the same if found to be correct, and make requi¬ 
sition upon the Collector of Taxes for the amount thereof as 
32 provided in section one of this order. 

4. Once a month, upon a day regularly set apart for the 
purpose, the pay clerk of the Auditor’s office shall take the rolls 
thus prepared, with the money necessary to meet the same, repair 
to the places where the work is being done, and, after proper identi¬ 
fication, and receipt given, pay in cash to each claimant the 
amount found to be due. He shall give bond, with approved se¬ 
curity in the sum of five thousand dollars ($5,000.) for the faithful 
performance of the duties required of him. 

5. The Auditor of the District shall open an account with the 
Collector of Taxes, I). C., debiting the balances turned over by the 
late Collector, May 4, 1888, on account of permit and license funds, 
and all subsequent deposits, and crediting the requisitions honored 
by the Collector in accordance with section one of this order. 

6. The Auditor, D. C., shall debit himself with the moneys re¬ 
ceived from the Collector of Taxes upon requisition made as pro¬ 
vided in section one and credit himself with payments upon vouchers 
duly certified and approved as in sections two and seven of this 
order. 

7. After the work for which a deposit has been made has been 
completed and paid for, the Auditor shall state the account with the 
depositor, make requisition as in section one for any balance that 
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may appear in his favor, and repay the same upon presentation of 

the original certificate of deposit. 

The receipt of the depositor upon the original certificate, 
33 for the amount thus repaid, shall be the Auditor’s voucher 
for such repayment. 

Official copy furnished the Auditor, D. C. 

Bv order: 

(Signed) W. TINDALL, Secretary. 

S. R. 


Demurrer of Church and Bearing to Amended Declaration. 

Filed March 9, 1907. 

* * * * * * * 

The defendants Charles B. Church and George T. Dealing say 
that the declaration in the above entitled cause is bad in substance. 

J. J. DARLINGTON, 

Attorney for Defendants Church and Bearing. 

Note. —Among the points of law intended to be argued in support 
of the above demurrer is that there is no law, nor is any rule or 
regulation duly prescribed for the government of the Civil Sendee 
in the District of Columbia pleaded, under which the defendant 
Petty was chargeable with the custody of or otherwise accountable 
for anv of the moneys in the said declaration mentioned. 

34 Demurrer of Wilson to Amended Declaration. 

Filed March 18, 1907. 

* * * * * a|e 3fe 

The defendant, Jesse B. Wilson, says that the amended declara¬ 
tion in the above entitled cause is bad in substance. 

RALSTON & SIDDONS, 

Defendant Wilson's Attorneys. 

Points of Laic to be Argued in Support of Demurrer. 

Among the points of law intended to be argued in support of the 
foregoing demurrer is— 

That there is no law, rule or regulation pleaded under which the 
defendant Petty was chargeable with the custody or otherwise ac¬ 
countable for any of the moneys in the said declaration mentioned; 
and 

That prior to the alleged failure to account for moneys coming to 
his hands he had been relieved by law from all responsibility f >r 
the handling of money and his sureties consequently relieved from 
any default in connection therewith. 

RALSTON & SIDDONS. 

_ Atifys for Deft Wilson. 
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35 Demurrer of Petty to Amended Declaration. 

Filed March 27, 1907. 

* * * * * * * 

The defendant James T. Petty says that the amended declaration 
in the above entitled cause is bad in substance. 

W. c. SULLIVAN, Attorney. 

Among the points of law intended to be argued in support of the 
foregoing demurrer is, that there is no law. nor any rule or regula¬ 
tion pleaded, under which the said defendant James T. Petty was 
chargeable with the custody of, or otherwise accountable for, any of 
the moneys in the said declaration mentioned. 


Supreme Court of the District of Columbia. 

Friday, October 18, 1907. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

******* 

Upon hearing the defendants demurrers to the plaintiffs amended 
declaration, it is considered that said demurrers be, and the same are 
hereby sustained. 

36 Opinion . 

Filed October 18, 1907. 

******* 

The clause in the bond “as the law and orders governing said 
“ service shall require” does not refer to the manner in which monies 
may have come into the hands of the Auditor, but rather to the man¬ 
ner and method of accounting for it; that is, the purpose of the bond 
is primarily to hold the Auditor for all public monies received by 
him, and secondarily to require him to account according to what¬ 
ever. if any, system of accounting happened to be provided for by 
“the law and orders governing said sendee” (of accounting) ; it is 
not the intent of the bond to exempt the auditor from liability for 
monies received according to the custom and routine of his office, 
although not according to the detail of some written law or order. 

But it is necessary to the statement of a cause of action that the 
declaration set forth that the monies for which it is claimed he failed 
to account, “came into his hands”; there is nothing in the first, sec¬ 
ond. third and fourth paragraphs of the declaration which shows 
that the monies were ever either actually or constructively in the 
possession of the defendant. 

The following appears in the fifth paragraph: 
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“That the said checks or the proceeds thereof, were unlawfully 
“ used bv the said Petty * * * 

4 / 4 / 

this adoption of the disjunctive is empty: it charges neither 
37 that he used the checks, nor that he used the proceeds; more¬ 
over, the phrase “were unlawfully used by the said Petty 
“ in his capacity as such disbursing agent,” is no more than a con¬ 
clusion of law, not an averment of fact; if he did make use of checks 
or proceeds, the manner of the use should he set out; the opinion of 
the Court may then he taken as to whether such use was unlawful; 
but as it stands, the entire sentence first quoted contains no averment 
of fact, and is therefore to be disregarded on demurrer. 

There appearing in none of the paragraphs any direct averment 
that the defendant Petty ever had the monies in his possession, and 
no averment of facts from which that conclusion follows, the de¬ 
murrer must he sustained. 

WRIGHT. 


Suggestion of Death of Charles B. Church , &c. 

Filed January 5. 1909. 

• • ■ 

******* 

Now comes the plaintiff, District of Columbia, by its attorney E. H. 
Thomas, and suggests the death of the defendant Charles B. Church 
on April 26th, 1908. leaving a last will and testament which has 
been duly probated and admitted to record, in proceedings 15,281 
of this Court, holding probate term, whereby Charles W. Church, 
William A. H. Church, Mary A. Church and Joseph J. Dar- 
38 lington are appointed executors, all of whom have qualified. 

And said plaintiff further moves the Court that an order be 
passed making the said Charles W. Church, William A. H. Church, 
Mary A. Church and Joseph J. Darlington, Executors, parties to this 
suit and process be issued against them. 

E. H. THOMAS, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Tuesday, January 5th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

******* 

Comes now the plaintiff by its attorney Mr. E. H. Thomas, and 
suggests the death of the defendant herein Charles B. Church, and 
showing to the court that Charles W. Church. William A. H. Church. 
Mary A. Church and Joseph J. Darlington, have duly qualified as 
executors of the Estate of Charles B. Church, deceased, moves that 
said executors be made parties defendant; whereupon, it is ordered 
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that said executors be, and are hereby made parties defendant in the 
place and stead of said Charles B. Church, deceased. Further, leave 
is hereby granted plaintiff to forthwith file an amendment to the 
amended declaration herein. 


39 Amendment to Amended Declaration. 

Filed January 5, 1909. 

* * * * * * * 

Now comes the plaintiff, District of Columbia, by leave of Court 
first had and obtained, and amends its amended declaration filed in 
this cause as follows: 

1. Amend the paragraph in said amended declaration denomi¬ 
nated “First” by adding after the word “Columbia” in the third 
line thereof the words “which came into his hands.” 

2. Amend the paragraph in said amended declaration denomi¬ 
nated “Second” by adding after the word “Columbia” in the second 
line thereof the words “which came into his hands.” 

3. Amend the paragraph in said amended declaration denomi¬ 
nated “Third” by adding after the word “Columbia” in the second 
line thereof the words “which came into his hands.” 

4. Amend the paragraph in said amended declaration denomi¬ 
nated “Fourth” bv adding after the word “Columbia” at the end of 
the second line thereof the words “which came into his hands.” 

5. Amend the paragraph in said amended declaration denomi¬ 
nated “Fifth” by adding after the word “Columbia” in the second 
line thereof the words “which came into his hands.” 

0. Amend the paragraph in said amended declaration denomi¬ 
nated “Fifth” as follows: Strike out the word “or” in the 

40 phrase “that said checks or proceeds were unlawfully used” 
and insert in lieu thereof the word “and,” so that the said 

phrase shall read “that said checks and proceeds were unlawfully 
used,” in the 8th & 9th lines of said paragraph of amended declara¬ 
tion. 

E. H. THOMAS, 

Attorney for Plaintiff. 


Motion of Petty to Strike Out Leave to Amend, See. 

Filed April 21, 1909. 

******* 

Now comes the defendant James T. Petty, appearing by his at¬ 
torney specially for this purpose and for no other, and moves the 
Court to vacate the order passed in the above cause on the 5th day 
of January, 1909, granting the plaintiff leave to amend, upon the 
following grounds: 

1. Because said motion was granted without notice to this defend¬ 
ant, and without opportunity to be heard. 


22 


DISTRICT OF COLUMBIA, AC., VS. 


2. Because of the rendition of a final judgment in said cause 
against the plaintiff on. to wit, the 18th day of October, 1907, or 
more than three terms before the passage of the said order of Janu¬ 
ary 5th, 1909. which judgment was not followed by any other or 
further proceeding in the cause during the term in which it was 
rendered nor for a long time, to wit, for more than a year there¬ 
after. 

3. Because there was and is no cause pending in this Court in 

which any such order could be granted. 

41 4. Because the Court was without jurisdiction to pass any 
such order. 

5. Because the said order was improvidently granted. 

W. C. SULLIVAN, 

Attorney for Defendant James T. Petty, Ap¬ 
pearing Specially for the Purpose of This 
Motion and for no Other Purpose. 

District of Columbia, ss: 

I, James T. Petty, on oath say that no notice was given to me, or 
to anyone in my behalf, of any application to the court for an order 
granting leave to amend the declaration in the case of District of 
Columbia vs. James T. Petty et ah, Law No. 46,544, subsequently to 
the judgment in my favor rendered in said cause, on, to wit, the 18th 
day of October, 1907, and that my first notice of said amendment, 
or of any application therefor, was obtained by me from the an¬ 
nouncement in the newspapers that the said amendment had been 
granted. 

JAMES T. PETTY. 

Subscribed and sworn to before me this 20" day of January, A. D. 
1909. 

[seal.] IRWIN H. LINTON, 

Notary Public. D. C. 

42 E. H. Thomas, Esq., Attorney for Plaintiff: 

Please take notice that on Friday, the 23rd day of April, A. D. 
1909, at ten o’clock A. M., or so soon thereafter as counsel can be 
heard, the foregoing motion to vacate the order granting leave to 
amend will be presented to the Court for its action. 

W. C. SULLIVAN, 

Attorney for Defendant James T. Petty, Ap¬ 
pearing Specially for the Purpose of This 
Motion and for no Other Purpose. 


Jan’y 27, 1909. 

Sendee of above acknowledged. 

E. H. THOMAS, For Deft. 
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Motion of Bearing to Strike Out Leave to Amend, &c. 

Filed April 21, 1909. 

******* 

Now conies the defendant George T. Dearing, appearing by his 
attorney specially for this purpose and for no other, and moves the 
Court to vacate the order passed in the above cause on the 5th day of 
January, 1909, granting the plaintiff leave to amend, upon the fol¬ 
lowing grounds: 

1. Because said motion was granted without notice to this defend¬ 
ant, and without opportunity to be heard. 

43 2. Because of the rendition of a final judgment in said 

cause against the plaintiff on, to wit, the 18th day of October, 
1907, or more than three terms before the passage of the said order 
of January 5th. 1909, which judgment was not followed by any other 
or further proceeding nor for a long time, to wit, for more than a 
year thereafter. 

3. Because there was and is no cause pending in this Court in 
which any such order could he granted. 

4. Because the Court was without jurisdiction to pass any such 
order. 

5. Because the said order was improvidently granted. 

J. J. DARLINGTON, 

Attorney for Defendant George T. Bearing, 
Appearing Specially for the Purpose of This 
Motion and for no Other Purpose. 


District of Columbia, ss: 

I, George T. Dearing, on oath sav that no notice was given to me, 
or to anyone in my behalf, of any application to the court for an 
order granting leave to amend the declaration in the case of District 
of Columbia vs. James T. Petty et al., Law No. 46,544, subsequently 
to the judgment in my favor rendered in said cause, on, to wit, the 
18th day of October, 1907, and that my first notice of said amend¬ 
ment, or of any application therefor, was obtained by me from the 
announcement in the newspapers that the said amendment 
44 had been granted. 

GEO. T. DEARING. 

Subscribed and sworn to before me this 23rd day of Januarv, A. D. 
1909. 

[seal.] WALTER E. HILTON, 

Notary Public, B. C. 

E. H. Thomas, Esq., Attorney for Plaintiff: 

Please take notice that on Friday, the 23rd day of April, 1909, 
at ten o’clock A. M., or so soon thereafter as counsel can be heard, 
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the foregoing motion to vacate the order granting leave to amend 
will be presented to the Court for its action. 

J. J. DARLINGTON, 

Attorney for Defendant George T. Dealing, Appearing 
Specially for the Purpose of this Motion and for 
no Other Purpose. 

Jan'y 27, 1909. 

Service of above acknowledged. 

E. II. THOMAS, For Deft. 

45 Supreme Court of the District of Columbia. 

Friday, April 30th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

* * * * s»e s|e * 

Upon consideration of the motions filed herein by the defendants 
Janies T. Petty and George T. Hearing, to vacate the order of court 
entered herein on the 5th day of January, 1909, granting the 
plaintiff leave to amend, it is ordered that said motions be, and the 
same hereby are over-ruled, with leave to said defendants to plead 
or demur as advised, within ten days hereof. 

Demurrer of George T. Dealing. 

Filed May 10, 1909. 

* * * * * * * 

The defendant George T. Dearing says that the plaintiff's declara¬ 
tion as amended is bad in substance. 

J. J. DARLINGTON, 
Attorney for Defendant George T . Dealing. 

Note. —One of the matters of law intended to be argued on the 
hearing of the foregoing demurrer is, that there is no law, nor is 
there any rule or regulation duly prescribed for the govern- 

46 ment of the civil service of the District of Columbia pleaded, 
under which the defendant James T. Petty was chargeable 

with or authorized to receive or have the custody of any of the moneys 
in said declaration mentioned, or which required him to pay over, 
disburse or account for the same. 

J. J. DARLINGTON, 

Attorney for the Defendant George T. Dealing. 

Demurrer of Janies T. Petty. 

Filed May 10, 1909. 

* * * * * * * 

The defendant James T. Petty says that the plaintiffs declaration 
as amended is bad in substance. 

W. C. SULLIVAN, 

Attorney for Defendant James T. Petty. 
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Note.— One of the matters of law intended to be argued on the 
hearing of the foregoing demurrer is, that there is no law, nor is 
there any rule or regulation duly prescribed for the government of 
the civil service of the District of Columbia pleaded, under which 
the defendant James T. Petty was chargeable with or authorized 
to receive or have the custody of any of the moneys in the said decla- 
ration mentioned, or which required him to pay over, disburse or 
account for the same. 

W. C. SULLIVAN, 
Attorney for Defendant James T. Petty. 


47 Demuirer of Jesse B. Wilson. 

Filed February 24, 1910. 

* * * * * * * 

The defendant, Jesse B. Wilson, says that the plaintiff's declara¬ 
tion as amended is bad in substance. 

RALSTON, SIDDONS & RICHARDSON, 

Attorney for Defendant Jesse B. Wilson. 

Note.— One of the matters of law intended to be argued on the 
hearing of the foregoing demurrer is, that there is no law, nor is 
there any rule or regulation duly prescribed for the government of 
the civil sendee of the District of Columbia pleaded, under which 
the defendant James T. Petty was chargeable with, or authorized to 
receive or have the custody of anv of the moneys in the said decla- 

*/ •j 

ration mentioned, or which required him to pay over, disburse or 
account for the same. 

RALSTON, SIDDONS & RICHARDSON, 

Attorney- for Defendant Jesse B. Wilson. 


Demurrer of Charles W. Church et al., Executors. 

Filed March 4, 1910. • 

******* 

The defendants Charles W. Church, William A. H. Church, 
Mary A. Church and Joseph J. Darlington, Executors, say 
48 the plaintiff’s declaration as amended is bad in substance. 

J. J. DARLINGTON, Attorney. 

Among the matters of law intended to be argued in support of 
the foregoing demurrer is that there is no law, nor any prescribed 
rule or regulation pleaded, under which the defendant Petty was 
chargeable with the custody of or was accountable for, the checks 
or moneys, or anv of them, in the declaration mentioned. 

J. J. DARLINGTON, 
Attorney for Defendant Executors. 


4—2215a 
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Supreme Court of the District of Columbia 

Friday, March 4th , 1910. 

Session resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

* * * * * * * 

Now come on for hearing the demurrer of the defendant James T. 
Pettv, filed herein Mav 10th. 1909. the demurrer of the defendant 

• _ _ • 7 

George T. Hearing: the demurrer of the defendant Jesse B. Wilson 

and the demurrer of defendants Charles W. Church. William A. II. 

Church. Mary A. Church and Joseph J. Darlington, Ex- 

49 editors: to the plaintiffs declaration as amended herein; 

upon consideration whereof it is ordered that said demurrers 

be and they are hereby severally sustained. 

• • • 

Monday. March 14 th. 1910. 

Session resumed pursuant to adjournment. Hon. Harry M. Cla- 
baugh. Chief Justice, presiding. 

* * * * * * * 

Upon motion of the plaintiff by its attorney Mr. Wm. Henry 
White, the time within which to he heard on a motion for leave to 
amend the declaration herein, is hereby extended to the 18th instant 
inclusive. 


Friday, June 17 th. 1910 . 

Session resumed pursuant to adjournment, lion. Harry M. Cla- 
baugh. Chief Justice, presiding. 

* * * * * * * 

No. 46544. At Law. 

District of Columbia, Plaintiff. 

vs. 

James T. Petty. Jesse B. Wilson, George T. Hearing, and 
Charles W. Church, William A. H. Church, Mary A. Church, and 
Joseph J. Darlington, Executors. Defts. 

Upon consideration of the motion of plaintiff made by Mr. Wm. 
Henry White, one of the assistant corporation counsel, orally in open 
court, for leave to file a second amended declaration herein. 
50 it is ordered that said motion be and the same is hereby 
denied. 

Whereupon, it appearing that the demurrer of the defendant 
James T. Petty, the demurrer of the defendant George T. Hearing, 
the demurrer of the defendant Jesse B. Wilson, and the demurrer 
of Charles W. Church, William A. H. Church, Mary A. ™iurch 
and Joseph J. Darlington, Executors, were on the 4th day of March. 
1910, sustained to the declaration herein as amended*; it is con- 


JAMES T. PETTY ET AL. 


27 


sidered that this cause be, and the same is hereby dismissed and 
that the defendants recover of plaintiff their costs of defense to be 
taxed by the clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by its said attorney 
in open court notes an appeal to the Court of Appeals of the District 
of Columbia. 


Dirctions to Clerk for Preparation of Transcript of Record. 

Filed July 5, 1910. 

The Clerk in making up the record on appeal in this case will 
please include the following: 

1903. Nov. 9. Appearance, order declaration, notice to plead and 

copy of bond. 

1904. Jan. 22. Demurrer. 

1900. Feb. 10. Demurrer sustained and leave to plaintiff to amend. 
M'eh 10. Time to amend extended fifteen davs from date. 

51 

1900. Dec. 12. Leave granted plaintiff to amend declaration. 

12. Amended declaration and Exhibit “A.” 

1907. M’ch 9. Demurrer of defendants Church and Dearing. 

18. Demurrer of defendant Wilson. 

“ 27. Demurrer of defendant Petty. 

Oct. 18. Demurrer to amended declaration sustained. 

“ 18. Opinion of Court. 

1909. Jan. 5. Suggestion of death of defendant Church, etc. 

5. Death of defendant Church suggested, new party 
substituted and leave granted plaintiff to file 
amendment to amended declaration. 

“ 5. Amendment to amended declaration. 

Apr. 21. Motion of defendant Petty to strike out leave to 
amend, affidavit and notice. 

“ 21. Motion of defendant Dearing to strike out. 

“ 30. Motions of defendants Petty and Dearing over¬ 

ruled, and leave to plead over. 

May 10. Demurrers of defendants Dearing and Petty. 

1910. Feb. 24. Demurrer of defendant Jesse B. Wilson. 

Mc’h 4. Demurrers of Church and Darlington. Executors. 

“ 4. Demurrers to amended declaration sustained. 

“ Order extending time within which to apply for 

leave to amend. 

June 17. Original motion for leave to amend filed, cause dis¬ 
missed at cost of plaintiff and appeal in open 
court. 

E. H. THOMAS, 

(W. H. W.) 

Corporation Counsel, Attorney for Plaintiff. 
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52 We hereby agree to the above designation. 

.W. C. SULLIVAN, 

Attorney for Defendant Petti/. 

J. J. DARLINGTON, 

For Def’ts Church A Deo ring. 
RALSTON, SIDDONS & 
RICHARDSON, 

Attorneys for Defendant Jesse B. Wilson. 
Memorandum. 

July 4, 1910.—Time in which to tile Transcript of Record in 
Court of Appeals extended to, and including, September 1st, 1910. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 52, both inclusive, to be a true and correct transcript of the 
record aeording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 46544 at Law, wherein 
District of Columbia is Plaintiff and James T. Petty et als. are de¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof. I hereunto subscribe mv name and affix 

• t/ 

the seal of said Court, at the City of Washington, in said District, 
this 27th day of August, 1910. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk. 

By ALF. G. BUHRMAN. 

Asst Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2215. District of Columbia, Ac., appellant vs. James T. Petty et al. 
Court of Appeals, District of Columbia. Filed Aug. 31, 1910. 
Henry W. Hodges, Clerk. 
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DISTRICT OF COLUMBIA, Appellant, 
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JAMES T. PETTY ET AL., Appellees. 


ADDITIONAL AUTHORITIES FOR APPELLANT. 


By leave of court we here submit additional authorities 
for appellant. 


The Bond of the Auditor. 

Act Legislative Assembly, August 23, 1871: “Shall give 
bond, to be approved by * * * conditioned for the 

faithful discharge of the duties of his office” (R., 8). 

Bond of Comptroller. 

“For the faithful performance of his duties” (R., 9). 

See orders August 19, 1876, and August 11, 1876, direct¬ 
ing the auditor to perform the duties of auditor and comp¬ 
troller (R., 9). 

1—H 
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The office of auditor was recognized by section 4, act of 
June 11, 1878. 

The order of the Commissioners of December 8, 1882: 
“Give bond as such (auditor and comptroller) in the pen¬ 
alty now required by law” (R., 10). 

The office of treasurer was abolished by act of March 3, 
1881 (21 Stats., 460). 

We contend that the bond is a good statutory bond, be¬ 
cause the authority of the Commissioners, by statute as well 
as by implication of law, gave them the power to impose the 
duties contemplated by the condition of the bond. 

We also contend that, in any event, the bond is good as 
a common-law bond. 

If, however, any part of the condition of the bond is un¬ 
authorized, vet so much of it is valid as is within the condi- 
tion prescribed by law. The authorized and the unauthor¬ 
ized parts of the condition are separable. A breach of the 
duties of the auditor does not, therefore, depend on an alle¬ 
gation of the rules or regulations of the Commissioners. 
They are matters of evidence. 

A bond taken by a court or officer in pursuance of a 
statute is not violated because, by mistake, an unauthorized 
condition is inserted in it, or some condition prescribed is 
omitted, unless the statute, by express words or necessary im¬ 
plication, makes it wholly void; and the bond may be sued 
on, so far as the conditions are good, as a statutory bond. 

Jackson vs. Hopkins, 92 Va., 601. 

Moses vs. United States, 166 U. S., 590, 591. 

Citing United States vs. Bradley, 10 Pet., 343. 


In Howgate vs. U. S. (3 App. D. C., 277) it was con¬ 
tended that (p. 284)— 

“The sureties upon an official bond can be held 
liable for the faithful performance of those duties 
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only which adhered or were germane to the office at 
the time their undertaking was entered into, and not 
for other and different duties added to the office after 
the execution of the bond. ' 

And that— 

“Where there is no law or lawful regulation of the 
department creating the office and prescribing the 
duties thereof, the bond to perform the duties of such 
supposed office and to account for and pay over 
money coming to the hands of the officer is void for 
uncertainty, there being no definite subject-matter to 
which the obligation of the bond can attach.” 

This court, on page 295, said: 

“Nor, in the next place, is it of any consequence 
whether there was any statute creation and defining 
the duties of the ‘property and disbursing agents’ of 
the Signal Service. The bond, at least, was a volun¬ 
tary bond intended to subserve a lawful purpose, and 
not objectional upon any ground of public policy; 
and therefore it is a valid obligation.” 

The Supreme Court of the United States, in the same case, 
entitled Moses vs. United States (1G8 U. S., 571, 588), re¬ 
views the statutes relating to the Signal Service, from which 
it appears that none of them required the giving of the bond 
and that the authority to require the “property and dis¬ 
bursing officer” to have custody of Government property and 
funds was an implied one only, and was not clearly specified 
and defined by law or the regulations of the department in 
which he was serving, but that it was apparent that the 
public moneys which he received he was bound to honestly 
disburse and account for to the proper officers of the Gov¬ 
ernment. 
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The court said: 

“The principle decided in United States vs. Brad¬ 
ley, 10 Pet., 343, that bonds and other deeds may 
be, and in many cases are, good in part and void 
for the residue, where the residue is founded in ille¬ 
gality but not malum in se , may be invoked in this 
case. The two conditions of the bond were, (1) that 
Lieutenant Howgate should carefully discharge the 
duties of property and disbursing officer of the Signal 
Service; and (2) that he should faithfully expend 
all public moneys, and honestly account, etc., as al¬ 
ready stated. The condition that he should carefully 
discharge the duties of the office might, perhaps, be 
regarded as somewhat vague, on account of the un¬ 
certainty as to what constituted all of those duties, 
but there is neither vagueness nor uncertainty in the 
other condition, above stated. If the first condition 
were to be held void for uncertainty, there is no valid 
reason for holding that the second condition is also 
void, although not at all uncertain. When the cause 
of action consists in a breach of that particular con¬ 
dition of the bond which is plain, definite and cer¬ 
tain, there is no reason for denying a recovery because 
of the uncertainty of another condition which need 
not be referred to in order to sustain the action.” 

In Howard vs. United States (184 U. S., 676) there was 
a judgment against the surety upon the bond of a clerk of a 
circuit court of the United States conditioned “faithfully to 
discharge the duties of his office and seasonably to record 
the decrees, judgments, and determinations of the court” 
(p. 682). The defendant, Henry County, made a tender 
which the clerk took and deposited in his own private ac¬ 
count, and a judgment was rendered upon the suit of this 
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defendant for the amount so tendered. On page 683 the 
court say: 

“But it is suggested that in the absence of a statute 
distinctly so providing, the clerk was not entitled to 
receive the money deposited in payment and satis¬ 
faction of Stewart’s claim. It is true that no statute 
declares in words that a clerk may receive money 
brought into court for the purposes of a pending suit. 
But it is clear that Henry County was entitled to 
bring into court and tender to its adversary the 
amount it was willing to pay in satisfaction of his 
claim. It cannot be that it was the duty of the judge 
of the court himself to have received the money and 
personally deposited it as required by law.” 

The court, on page 688, following McDonald vs. Atkins, 
13 Neb., 538, held there was an implied duty upon the part 
of the clerk to receive the money, and that his sureties were 
liable for this fund, although the bond itself was not specific¬ 
ally worded, as it was in Mr. Petty’s bond, for the disbursing 
and accounting for money. 

Pleadings. 

The declaration is in two counts. The first count omits 
the history relating to the office of auditor and recital of 
the duties of that office. It sets forth the recitals of the 
condition of the bond in the past tense, and then states the 
breaches (1 Archibold’s Nisi Prius, 307). The second count 
(added by amendment, Rec., 7) states the history of the 
office, and the rules and regulations governing the same, 
together with substantive allegations of the duties and their 
breach by the auditor. A general demurrer was interposed 
to both counts on the sole ground (a) “that there is no law, 
(6) nor any rule or regulation pleaded” “under which the 
defendant Petty was chargeable with the custody of, or other- 
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wise accountable for, any of the moneys in said declaration 
mentioned’" (R., pp. 6, 18, 19). 

One of the grounds of demurrer is that neither the rules 
nor the regulations promulgated by the Commissioners have 
been pleaded, and it is claimed that the declaration is bad 
because the regulations and rules must be set forth in the 
pleadings “when sought to be enforced by an action.” After 
the citation of many authorities the brief for the sureties 
states (Brief, 28): 

“If there are any opposing authorities counsel on 
neither side appears to have discovered them.” 

These cases are reviewed in Appendix A to this brief. 
They refer exclusively to actions seeking to enforce muni¬ 
cipal regulations and to recover penalties, either in the na¬ 
ture of a civil suit or by prosecution for violation of the regu¬ 
lation or ordinance. Some of the cases relate to matters of 
evidence where a municipal ordinance or regulation has been 
offered as a part of the proof in the case and the Maryland 
cases refer to condemnation proceedings. The Illinois cases 
(which require that ordinances of a town which are the 
basis of a civil suit shall be set out in an action by private 
parties) are contrary to the rulings in this jurisdiction. 
The authorities cited for the sureties, however, even on the 
propositions contended for therein, are in the minority. 
Many of them are taken from 15 Ency. PI. & Pr., 426, the 
text of which states: 

“Some cases hold that the ordinance, or at leaA the 
provisions violated, must be set out in full and the 
breach averred. 

“The great weight of authority holds that it is 
sufficient to refer to the ordinance ‘bv its date and 
purpose’ ‘by its title and the number of the section 
violated’ ‘by its substance,’ or in a general way, with 
a degree of precision sufficiently direct to identify 
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it, nor is it necessary to set out the ordinance in tofi- 
dem verbis .” 

Again (page 427): 

“It is, of course, unnecessary to plead the ordinance 
when the action is not founded upon it, but neverthe¬ 
less in such cases it is, in some jurisdictions, admitted 
in evidence on the question of negligence.” 

2 Abbott Mun. Cor., sec. 556. 

1 Smith Mun. Cor., sec. 556. 

“It is ordinarily sufficient under the liberal mod¬ 
ern rules, applicable to pleading, to set forth plainly 
and concisely the legal substance of that part of the 
ordinance which it is desired to enforce, or which is 
relied upon for justifications, adding, for purposes of 
identification, the title, date of passage, and section.” 

Tiedeman, Mun. Cor., sec. 158. 

The action in this case is not founded on the rules and 
regulations. The bond is the foundation of this action 
(State vs. Hauser, 63 Ind., 155). The object of a prosecu¬ 
tion or suit under an ordinance is punishment to deter others 
from offending in a like manner, hence it has been held that 
in the declaration in case in a suit against a town to recover 
double damages for an injury due to a defect in a highway, 
the declaration need not aver the defendant’s neglect to have 
been against the form of the statute. (See opinion of Shaw, 
C. J., in Reed vs. Northfield, 13 Pick., 94, distinguishing 
between civil actions or criminal prosecutions, on the one 
hand, and remedial actions for indemnity, on the other, 
holding as to the latter the statute or ordinance need not be 
referred to.) 
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Effect of General Demurrer. 

Matters of form and surplusage cannot be considered. 

“Surplusage, however, is not a subject for demur¬ 
rer.” 

Stephens on Pleading (Tyler), 365. 

Surplusage may consist of matter “wholly foreign,” and 
“matter which though not wholly foreign, does not require 
to be stated.” In the latter class are, “matter of mere evi¬ 
dence, matter of law, or other things which the court offici¬ 
ally notices, matter coming more properly from the other 
side, matter necessarily implied ” etc. 

Stephens on Pleading (Tyler), 364, 365. 

The bond, being valid (even though voluntarily given), 
it is no ground of demurrer that it was given without au¬ 
thority of law or without any actual consideration. 

Tyler vs. Hand, 7 How., 573, 583. 

The declaration might well have stated, and can be read 
as stating, a breach of the duties of the office. This is suf¬ 
ficient on general demurrer, as a traversable issue is tendered 
thereby. Breaches of a similar bond in Howgate’s case were 
treated as traversable, and pleas were filed to the effect that 
(2) the bond “w\as extorted from Howgate without au¬ 
thority of law”; (3) there was no such office created by law as 
was mentioned in the bond and “no duties pertaining to the 
office prescribed by law or by any regulation or order of any 
department or officer ” 

Moses vs. United States, 166 U. S., 575. 
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State vs. Gresham, 1 Ind., 190: 

Debt on a sheriff’s bond. Breach, that the sheriff con¬ 
ducted a sale of lands in an illegal and fraudulent manner, 
for the purpose of vexing and injuring the plaintiff; and 
did, by said illegal and fraudulent conduct, sell said lands 
at a great sacrifice, to plaintiff’s damage of $50,000. Held, 
that this assignment was good on general demurt'er, and that 
the averment, that the sale was conducted in an illegal and 
fraudulent manner, is compounded of law and fact, and is 
traversable. 

State vs. Leonard, 6 Blackf. (Ind.), 173: 

Debt on a collector’s bond. Second count set out the con¬ 
dition and assigned breaches. The court said: 

“We think the court also erred in sustaining the 
demurrer to the second count. It is averred in that 
count that an assessor was appointed by the Board of 
Commissioners * * *; that he entered into bond 

and took the oath required by law; that he made an 
assessment of taxable property in Clay County and 
delivered a list sworn to the Board of Commissioners, 
who carefully compared, corrected and approved it; 
that they fixed the ratio; that the clerk made out and 
delivered to the collector a proper duplicate of said 
roll and tax list, corrected and approved as aforesaid.” 

Held , that it is not necessary in pleading to state that 
which is merely matter of evidence. 

The acts of 1874 and 1878, giving the Commissioners 
power to change the duties of officers, considered with the 
fact of the existence of funds arising from deposits to cover 
cuts in streets, etc., which were under the control of the 
auditor, must have been well known, and probably accounts 
for the amplification of liability in the condition of the bond. 

2—H 
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If any breach be good the demurrer must be overruled. 
Each breach assigned stands in the place of a count in the 
declaration. 

People vs. Gregory, 11 D. C. App., 370: 

Suit on official bond of Gregory as county sheriff to re¬ 
cover fees alleged to have been received by him and not 
accounted for and paid over to the treasurer of the county. 

The condition of the bond was to “justly and fairly ac¬ 
count for and pay over all moneys that might, come into 
his hands by virtue of his office, and well and truly perform 
every act and duty enjoined by the laws of the State to the 
best of his ability.’’ Breaches were assigned and a demurrer 
was interposed. The court held that one of the breaches 
assigned was good, and said: “Each breach assigned stands 
in the place of a count in the declaration, setting out a 
separate and distinct cause of action,” and held that “upon a 
general demurrer to the whole declaration, if any one breach 
is w*ell assigned, the demurrer should be overruled.” 

i 

Ordinary vs. Barnes, 67 N. J. L., 80: 

The plaintiff declared on an administration bond having 
the condition prescribed by law T and assigned as a breach 
that the administratrix did not administer all of the goods, 
chattels, and credits of the decedent that came into her pos¬ 
session or knowledge; that she did not within three months 
make and exhibit an inventory of such goods, chattels, and 
credits; that she did not within twelve months make or 
cause to be made an account of her administration and that 
she did not deliver to the persons entitled thereto the residue 
of such goods, chattels, and credits that should or might 
have been found remaining upon an account of such ad¬ 
ministration. To this declaration the defendants interposed 
a general demurrer. The demurrer was overruled. The 
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Court said: “In the declaration before us the breaches are 
blended in a single assignment, which, therefore, on a 
motion to strike out could not stand. But as against a 
general demurrer addressed to the whole declaration it may, 
for one breach at least is well assigned.” 

In a suit upon a bond it is necessary to assign each several 
breach of the bond on which the plaintiff bases a recovery. 
Each assignment stands upon the footing of a count in a 
declaration, and a general demurrer to the whole declara¬ 
tion will not be held to apply to each several breach. Con¬ 
sequently, under a well-known rule of pleading, if one of 
the breaches is well assigned the demurrer will be over¬ 
ruled as to all. 

Murfree on Official Bonds, section 562. 


Assignment of Breaches. 

A breach assigned generally by negativing the words of 
the condition or covenant is sufficient, particularly in order 
to avoid prolixity. 

Postmaster General vs. Cochran, 2 Johns, 413. 
Hughes vs. Smith, 5 Johns., 168. 

Where suit was brought on a sheriff’s bond for acts of an 
under-sheriff whereby the plaintiff lost $1,000, the breach 
assigned was that the sheriff had collected and received by 
fraud by virtue of his office divers sums of money amount¬ 
ing to $1,000, and that during his office he embezzled that 
sum belonging to the plaintiff which he had received by 
virtue of his office and which he had neglected and refused 
to account for. Chancellor Kent said: 

“The plaintiff was assigning the breach in more 
general terms. That Smith had collected money, as 
under-sheriff, to the amount of $1,000, which he had 


refused to account for and pay. This general assign¬ 
ment is sufficient, and is now admitted, in order to 
avoid a cumbersome prolixity upon the record. The 
plaintiff in the same replication goes on further, and 
alleges that Smith had embezzled $1,000 received by 
him as under-sheriff and belonging to the plaintiff, 
and which he had refused to account for. This gen¬ 
eral assignment is equally within the rule, but the 
defendant contends that the bond does not cover 
these acts. It is to be observed that the assignment 
alleges these acts of embezzlement to be done by 
Smith, as to moneys received by him as under-sheriff, 
and the condition of the bond is that he shall execute 
the office of under-sheriff according to law and with¬ 
out fraud. I have no doubt but that an embezzle¬ 
ment of moneys received as under-sheriff is a breach 
of this condition. The plaintiff, lastly, assigns in 
this replication as a breach, that he had been obliged 
to pay to the amount of $1,000 in consequence of 
negligence and acts of Smith in his office. Here it 
might perhaps be doubted whether this general as¬ 
signment was within the rule, as the causes in which, 
the persons to whom, and the acts by reason of which, 
the plaintiff had been obliged to pay the money, were 
within his knowledge. But the prolixity upon the 
record would be equally burdensome in this case, as 
in former instances, and the acts of the defendant, 
which had rendered the plaintiff liable, were equally 
within the knowledge of the defendant. The breach 
is assigned in the words of the condition, and the as¬ 
signment necessarily amounts to a breach, and when 
that is the case the general rule is that the plaintiff 
may assign the breach generally by negativing the 
words of the covenant; and were this assignment 
bad, on special demurrer; and the defendant hath 
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not alleged the omission in this part of the predica¬ 
tion as one of his special causes of demurrer.” 

Hughes vs. Smith, 5 Johns., 168, 174. 

Breach alleged in the terms of the condition is good on 
demurrer. 

Berger vs. Williams, 4 McLean (U. S.), 577, 580. 

U. S. vs. Spalding, 2 Mason (U. S.), 478 (5 Cyc., 
827). 

3 Ency. PI. and Pr., 656, and notes. 

A general mode of pleading is allowed where great pro¬ 
lixity is thereby avoided. 

Stephens on Pleading (Tyler), 318, 319, 320. 

The breaches are assigned, however, with particularity in 
each count. 

Justice Barnard thought the rules and regulations should 
be pleaded. Justice Wright did not think so, and based his 
opinion on matter of form. Justice Wright, we think, over¬ 
looked the fact that the declaration began the assignment of 
breaches by the allegation that Petty “failed and neglected 
to truly pay over, disburse, and account for all moneys that 
came to his hands” (R., 2, 13). 

Power of Commissioners. 

In appellees’ brief we find the following: 

“There never was any law authorizing the District 
or its Commissioners to enter into this business of 
street improvement with the funds of private parties, 
nor making funds contributed by the latter for such 
purpose moneys of the District, or moneys for which 
it or any of its officials were accountable.” 



14 


The answer to this is found in section 37 of the act of Feb¬ 
ruary 21, 1871 (16 St. at L., 419), relating to the Board 
of Public Works, held in the case of Barnes vs. D. C. (91 
U. S., 540) to be a “municipal agency/’ for the very reason 
that it disbursed moneys “collected from property-holders, 
for improvements of streets or alleys.” On page 550 the 
court say: 

“The board shall disburse all moneys appropriated 
by the United States or the District of Columbia, or 
collected from property-holders, for improvements of 
streets or alleys. In doing the two acts here first 
specified, the board again acts as the hand and agent 
of the United States or of the District, as the case 
may be.” 

The part of the act of 1871 here referred to follows: 

“They shall disburse upon their warrant all moneys 
appropriated by the United States or the District of 
Columbia, or collected from property-holders in pur¬ 
suance of law, for the improvement of streets, 
avenues, alleys and sewers, and roads and bridges.” 

The act of Congress approved June 20, 1874 (18 Stats., 
116), section 2, provides: 

“That the President of the United States, by and 
with the advice and consent of the Senate, is hereby 
authorized to appoint a commission, consisting of 
three persons, who shall, until otherwise .provided by 
law, exercise all the power and authority now law¬ 
fully vested in the Governor or Board of Public Works 
of said District, except as hereinafter limited; and 
shall be subject to all the restrictions and limitations 
now imposed by law on said Governor or board.” 
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The act of Congress approved June 11, 1878 (20 Stats., 
103), section 2, vested the same powers in the Commissioners 
of the District of Columbia and they are now so empowered. 

It is because of these very powers and the duties there¬ 
under specifically given to maintain and repair streets, etc., 
that the District was held liable for the negligence in that 
regard, first, of the Board of Public Works in the Barnes 
case, and later of the District in the case of D. C. vs. Wood¬ 
bury (136 U. S., 450), which cases review the powers, duties, 
and liabilities under those statutes. 

In the case of D. C. vs. Moulton (15 App. D. C., 371) 
this court said: 

“By the act of Congress of February 21, 1871 (the 
portion whereof that constitutes sec. 77, R. S. D. C.), 
it is provided that the Board of Public Works, now 
the Commissioners of the District, ‘shall have entire 
control of and make all regulations which they shall 
deem necessary for keeping in repair the streets, 
avenues, alleys,’ etc. And with respect to the Com¬ 
missioners of the District, having such full and com¬ 
plete control of the streets, it has been held, and it is 
now settled, that they are under a duty to keep the 
public ways of the city in such condition that they 
can be used with reasonable safety. ‘Their neglect 
in that matter is the neglect of the municipal cor¬ 
poration of which they are the responsible representa¬ 
tives, although subject to the paramount authority 
of Congress.’ District of Columbia vs. Woodbury, 
136 U. S., 450, 455, 456.” 

Being, then, “under a duty to keep the public ways of 
the city in such condition that they can be used with reason¬ 
able safety,” under penalty of responding in damages for 
neglect of that duty, and under duty to allow lot-owners to 
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make cuts in streets to secure access to gas, electric light, 
water and sewer service in the streets, argument is not 
needed to deduce the implied power to permit the latter upon 
the reasonable condition of a deposit for the cost of restora¬ 
tion to be made by the District itself under the former. 

In U. S. ex rel. Daly vs. Macfarland (28 App. D. C., 
558) this court held that the municipal powers were limited; 
but, nevertheless, extended to the following: 

‘‘First, those granted in express words; second, 
those necessarily or fairly implied in or incident to 
the powers expressly granted; third, those essential 
to the declared objects and purposes of the corpora¬ 
tion. 

Parsons vs. D. C., 38 W. L. R., 422, 423. 

Answering at the same time the criticism in appellees’ 
brief, page 35, that the District had no right to take moneys 
from the street railroad companies and make repairs between 
the tracks and for two feet outside of the outer rails, the 
opinion of Mr. Justice Cox in 1). C. vs. Railroad Company 
(4 Mackey, 214, 226 to 231) is conclusive. This case was 
reviewed in the Supreme Court of the United States and re¬ 
versed on the sole ground that the statute of limitations ap¬ 
plied (R. R. Company vs. D. C., 132 U. S., 1). The 
municipal duty is the basis for the decision of both courts. 

Having demonstrated that the municipality has the im¬ 
plied if not the express statutory authority to receive the 
deposits, and that it is its duty to make the repairs under 
express statutory mandate, we next consider the contention 
made at the argument that the Commissioners have been 
prohibited by statute from taking this money. The statutes 
referred to restrict the powers of the Commissioners in mak¬ 
ing contracts only; and it is argued that the acceptance of 
the deposit to cover the cost of the repairs is a contract within 
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the meaning of the prohibition in the statutes. Believing 
that Mr. Justice Cox has fully answered this contention in 
District of Columbia vs. Railroad Company, supra, we set 
out, however, all of the acts we have been able to find on the 
subject. 

The first is section 3 of the Organic Law (act of June 11, 
1878) which follows: 

“But said Commissioners, in the exercise of such 
duties, powers, and authority, shall make no contract, 
nor incur any obligation other than such contracts 
and obligations as are hereinafter provided for and 
shall be approved by Congress.” 


This is modified, however, by section 5 of the same act 
which specifically governs repairs to streets, avenues, alleys 
or sewers, substitution of new pavements for old ones, laying 
new pavements, opening new streets, building sewers, “or 
any works the total cost of which shall exceed the sum of 
one thousand dollars;” requires, as to such, publication in 
the manner provided, letting of bids, subdivision of work, 
requiring the contract to be “entered into only by and with 
the official unanimous consent of the Commissioners of the 
District;” that “all contracts shall be copied into a book 
kept for that purpose and be signed by the said Commis¬ 
sioners, and no contract involving an expenditure of more 
than one hundred dollars shall be valid until recorded and 
signed as aforesaid”; designating quality of materials, re¬ 
quiring bonds and warranty from contractors, requiring 10 
per cent retents, prescribing the method of payment as to 
railroads and generally prescribing the manner of pay¬ 
ment, authorizing issuance of certificates of indebtedness 
against, railroad companies, providing for the laying of gas 
mains, service pipes and sewer connections, and authorizing 
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two engineer army officers to act as assistants to the Engi¬ 
neer Commissioner. 

The above act, therefore, is at the utmost a limitation 
upon the power of the Commissioners to enter into a contract 
with some person to do the actual work of making the re¬ 
pairs to the streets. It is not a limitation upon the power 
of the Commissioners to do the work itself, particularly as 
the Commissioners are required by the plain mandate of the 
law to keep the streets in repair. 

The next act upon the subject is that of March 31, 1906 
(34 Stats., 94), which governs retents on contracts only and 
prescribes how long that shall be held and for wffiat purpose 
and the subject-matter of the contracts to which the act 
relates. 

The next act is that of June 28,1906 (34 Stat. at L., 546), 
which follows: 

‘‘That in all cases where the Commissioners of the 
District of Columbia contract for work or material 
involving a sum not exceeding five hundred dollars, 
it shall not be necessary for said Commissioners to 
require a bond with said contract; but no work capable 
of execution under a single contract, nor any purchase 
of material where the total expenditure involved is 
greater than five hundred dollars, shall be subdivided 
or lessened for the purpose of reducing the sum of 
money to be paid therefor to less than that amount.” 

“Sec. 2. That all laws or parts of laws inconsistent 
with the provisions hereof are hereby repealed.” 

Approved June 28, 1906. 

The next and only other act we have been able to find is 
that of February 25, 1907 (34 Stats., 929), extending the 
act of March 31, 1908, to other classes of work. 

Examination of the above acts shows that none of them 




19 


affect the right of the Commissioners to do the work neces¬ 
sary in repairing streets for which deposits were made by 
private persons and corporations. 

We are not concerned, however, with the question as to 
whether or not the Commissioners had the right to receive 
this money. Mr. Petty and the sureties on his bond are 
estopped to deny the authority of the Commissioners to re¬ 
ceive the money. 

In Wilson vs. Town of Monticello, 85 Ind., 10, 12, the 
court say: 

“It is contended that the Town of Monticello had 
no authority to issue the bonds placed in Wilson’s 
hands, and that, therefore, his sureties are not liable 
on the obligation sued on. We think the sureties are 
not in a situation to question the authority of the 
town to issue the bonds placed in Wilson’s hands as 
its agent under his agreement to use them in payment 
of its outstanding indebtedness. It is a familiar doc¬ 
trine that an agent who receives money on account 
of his principal cannot escape an accounting upon the 
ground that his principal had no right to engage in 
the transaction which yielded the money. There are 
many cases extending this rule to sureties, upon the 
ground that when the principal is bound so also is the 
surety. In City of Indianapolis vs. Skeen, 17 Ind., 
628, the facts were that Skeen was appointed the 
agent of the city to negotiate its bonds; he pledged 
them and refused to account for the proceeds, and 
the court held that neither he nor the sureties upon 
the bond which he had executed for the faithful 
performance of his trust could be heard to say that 
the municipality had transcended its power in issuing 
the bonds placed in his hands. In the case of Super¬ 
visor, etc., vs. Bates, 17 N. Y., 242, a like principle 
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was declared and enforced. The court said: ‘But, 
however illegal the proceedings of the board of super¬ 
visors may have been, Sherry was not at liberty to 
deny their validity. He accepted the appointment of 
treasurer, and undertook, as the agent of the board, 
to execute the power conferred upon him. The de¬ 
fendant also, as the surety of Sherry, agreed with the 
board of supervisors that he should faithfully account 
for such moneys as should come into his hands as 
such agent. Though called treasurer, he was in fact 
the agent of the board of supervisors; and both he 
and his sureties are precluded from questioning the 
power of the board, as principals, to confer upon him 
the authority under which he acted.’ People vs. 
Norton, 5 Seld., 176, and State vs. City of Buffalo, 
2 Hill., 434, are cited by the court and fully sustain 
its decision. In other States the general doctrine 
has received unqualified approval. Boehmer vs. 
County of Schuylkill, 46 Pa. St., 452; Wylie vs. Gal¬ 
lagher, 46 Pa. St., 205; McLean vs. State, 8 Heiskell, 
22, vide opinion, p. 255; Miller vs. Moore, 3 Humph¬ 
rey, 189; McGuire vs. Bry, 3 Robt. La., 196; Mis¬ 
sissippi County vs. Jackson, 51 Mo., 23.” 

Mechem on Public Officers, sec. 295, says: 

“An officer who has received money for and on ac¬ 
count of his principal cannot, in general, when called 
upon to pay it over, defend upon the ground that it 
was money which his principal had no right to obtain, 
procure or receive. 

“And it is held that his sureties are equally 
estopped. Thus it is held that the sureties on the 
official bond of a county treasurer are liable for a 
balance found to be due from him, on settlement of 
his account by the auditors, although he was charged 
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therein with scrip issued, during his term, in viola¬ 
tion of law, but which he had received, deposited and 
paid out as money. And so where the public officers 
have exceeded their legal powers in borrowing money, 
but the money raised by them has been received by 
the treasurer, his sureties are liable for his default in 
keeping and disbursing it.” 

In support of this are cited: 

Mechem on Agency, sec. 526. 

Placer County vs. Astin, 8 Cal., 303. 

Clark vs. Moody, 17 Mass., 145. 

Hammond vs. Christie, 5 Robt. (N. Y.), 160. 
Galbraith vs. Gaines, 10 Lea. (Tenn.), 568. 

Franklin vs. Hammond, 45 Pa. St., 507. 

Wylie vs. Gallagher, 46 Pa. St., 205. 

Boehmer vs. Schuylkill County, 46 Pa. St., 452. 

In County of Cheboygan vs. Erratt, 110 Mich., 156, 160, 
the court said: 

“We think it altogether clear that, when it is shown 
that moneys have actually come into the hands of the 
treasurer as treasurer, neither he nor his bondsmen 
can avoid liability by showing either that irregu¬ 
larities exist in the proceedings by which such 
moneys are collected, or that there was no authority 
to enter into the agreement which resulted in the re¬ 
ceipt of the money by the county. It is enough to 
impose upon the treasurer an active duty that the 
county has received the money, and the obligation 
on the bond exists when the money finds its way into 
his hands as treasurer.” 

See also— 

Ring vs. U. S., 99 U. S., 229. 

Potter vs. U. S., 107 U. S., 126. 
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Pages 16 to 18 of the appellee’s brief is devoted to a criti¬ 
cism that appellant has in its brief injected a lot of matter 
not in the record. Examination of the record, pages 10 and 
12, and of the order of 1888, filed as Exhibit A on page 17, 
will show that all of these matters are in the record excepting 
two only. The first relates to the “hundreds of thousands of 
dollars,” while the declaration merely alleges defaults 
amounting to more than eighty-six thousand dollars. The 
second shows a subdivision of the accounts under three heads, 
while the record merely discloses an order requiring them 
to be kept under one head. The matter mentioned at the 
top of page 18 is set out in the proposed amended declara¬ 
tion. The building regulations have the force and effect of 
acts of Congress. We submit that the criticism was uncalled 
for and is not sustained by the facts. 

Respectfully submitted, 


Edward H. Thomas, 

Wm. Henry White, 
Attorneys for Appellant. 



23 


APPENDIX “A.” 

Review of Authorities Cited by Defendants to the 
Effect That Where Liability Depends upon Pre¬ 
scribed Rules or Regulations There Can be No 
Recovery Unless the Rules and Regulations Are 
Pleaded in the Declaration. 

llarker vs. Mayor, 17 Wend., 199: 

In this case the mayor of the city of New York brought 
an action in a justice’s court against Harker and declared 
against him for that he suffered and permitted two of his 
carts to be driven without having his name painted thereon 
contrary to the third section of Title 7th of the law of the 
city of New York to regulate carts, etc., and claimed $10 
penalty. The corporation demurred to a plea and the case 
was heard on certiorari on objection to the sufficiency of 
the declaration. 

The court said: 

“The declaration is bad in substance. It is but re¬ 
peating a long and well-established rule, to say that the 
by-laws, including all municipal corporations, from 
the largest to the smallest, must be set forth in plead¬ 
ing, when they are sought to be enforced by an action, 
or are set up as protection on the record. The courts 
cannot legally, or in the nature of things, judicially 
notice these cart laws, or any other corporate regula¬ 
tions.” 

Porter vs. Waring, 69 N. Y., 250-253: 

This was an action brought to restrain defendant from 
suffering an opening to remain in front of a stable upon 



24 


certain premises belonging to him, in the city of New York, 
which was alleged to be contrary to covenants and conditions 
contained in a deed of said premises from plaintiff, his 
grantor. The cause was heard on its merits and the objec¬ 
tion related to the admission of a certificate presented upon 
argument in the general term and in the court of appeals 
containing an extract from the ordinances of the common 
council of the city of New York, prescribing the width of 
sidewalks on the city streets. 

It was held that the court could not take judicial notice 
of the width of the sidewalks or of the ordinances of the 
municipal corporation establishing the same, as a matter of 
evidence, particularly when first presenten on appeal. 

Hendersonville vs. McMinn, 82 N. C., 539: 

The chief magistrate of the town had issued a warrant for 
the defendant to appear to answer complaint of the town 
commissioners “for a violation of one of the ordinances of 
the town of Hendersonville, prohibiting the selling of intoxi¬ 
cating liquors.” 

Held: “That the warrant was defective in charging 
the defendant with violation of one of the ordinances 
of the town ” 

City vs. Shields, 78 N. C., 417: 

Warrant for an affray—the particular city ordinance al¬ 
leged to have been violated was not set out in the warrant. 

Held: “That the prosecution must fail because no 
ordinance is set out in the proceedings as having been 
violated.” 

Cincinnati Water Co. vs. Cincinnati, 4 Ohio, 443: 

Action on the case against the city based on a title in the 
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plaintiff to have the privilege of conveying water “upon cer¬ 
tain terms in said ordinance expressed.” 

Held on demurrer that the plaintiff might have rested his 
title upon his possession, but had chosen to set out his title 
and must therefore set out a good title. Having claimed 
under the ordinance, he must set it out in terms. 

City vs. Walton, 68 Texas, 507: 

Suit brought by the city attorney against the city to re¬ 
cover commission on fines collected by him, imposed for 
violation of ordinances. 

Held: “That ordinances stand on the same footing 
as private or special statutes, and laws of other States 
and of foreign countries, and must be averred and 
proven like other facts. In pleading, the ordinance 
need not be set out in totidem verbis, but the con¬ 
tents of an ordinance under which a right is claimed 
should be substantially stated and not the conclusion 
of the pleader as to its scope and legal effect.” 

Moundsville vs. Velton, 35 W. Va., 217: 

Conviction before the mayor upon a warrant for selling 
spirituous liquors without license, in violation of an ordi¬ 
nance of the town. 

The court said: 

“We are asked to reverse the circuit court’s judg¬ 
ment, first, on the ground that the ordinance on 
which the prosecution rests was not given in evi¬ 
dence.” 

Judgment affirmed in favor of the town. 
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Pettit vs. May, 34 Wis., 666: 

Replevin for a horse. 

Held: ‘‘Where a copy of a village ordinance, put in 
evidence, is not certified in the manner required by 
law, it must be objected to on that ground, and its 
admission against a mere general objection is in error. 
Otherwise, if no proof is made of the publication of 
the ordinance where the charter requires such pub¬ 
lication to make it valid.” 

St. Louis vs. Roche, 128 Mo., 541: 

Held: “A conviction under a city ordinance cannot 
be sustained where it was not read in evidence.” 

State vs. Oddle, 42 Mo., 210: 

Information in the nature of quo warranto. The infor¬ 
mation alleged that certain persons named were, on the sec¬ 
ond day of April, 1867, duly elected mayor and councilmen 
of the city of Chillicothe, and that on the third day of May 
thereofterward the said mayor and councilmen appointed 
the relator treasurer of the city, and that he was duly quali¬ 
fied to and entered upon the duties of the office, but that 
the defendant had unlawfully usurped said office, and judg¬ 
ment of ouster was demanded against him. A demurrer 
to the information was overruled. 

Held: “Where a party asserts a right founded upon 
provisions of city or town ordinances, the pleading 
must set forth these provisions in whole or in sub¬ 
stance, but when the material allegations of an in¬ 
formation were upon a city charter and the act was 
pleaded by its title, the court, under section 40 of 
the practice act, could take judicial notice of its pro- 
visions. ,, 
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The court said: 

“The averment that the mayor and councilmen 
had been duly elected, and the relator duly appointed 
and qualified, was a sufficient allegation of these 
main facts (People vs. Crane, 12 N. Y., 433). The 
lawful authority for these proceedings was contained 
in the charter. If there were any ordinance defining 
the manner of election or appointment, it would de¬ 
volve on the defendant, under this pleading to pro¬ 
duce them, and show that either the election of the 
mayor and councilmen, or the appointment of the 
treasurer, had not been conducted in conformity 
therewith, when the relator had first produced suffi¬ 
cient prima facie evidence to sustain his informa¬ 
tion. 

Cox vs. St. Louis, 11 Mo., 431: 

Action of debt on city ordinance. 

The court said: 

“Most of the questions presented for the determina¬ 
tion of this court arise upon the construction of the 
ordinances of the city of St, Louis. These ordi¬ 
nances are not preserved in the bill of exceptions 
and consequently cannot be noticed.” 


Winona vs. Bucke, 22 Minn., 254: 

Prosecution under city ordinance for maintaining a 
nuisance. On the trial no proof of the ordinance was made, 
and the defendant moved to dismiss the prosecution on that 
ground, which motion was denied. 
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Central Savings Bank vs. Baltimore, 71 Md., 515: 

Proceedings to assess benefits for opening of a street. 

The court said (page 523): 

“At the hearing of the motion for a reargument 
of this cause, the court’s attention was called to an 
ordinance of the mayor and city council passed in 
1887, which changed the tenure of office by the 
commissioners. This circumstance would have made 
no difference in our opinion if the ordinance had 
been before us. But it was not offered in evidence 
in the court below and was not in any way mentioned 
in the transcript of the record. The courts cannot 
judicially note the ordinances of the city of Balti¬ 
more. They must be brought to their attention by 
being p^'oved in evidence as facts” 

Shanfelter vs. Mayor, 80 Md., 483: 

Action by property for delay of city to complete condem¬ 
nation of property selected under an ordinance for the erec¬ 
tion of a new court house. 

The court said: 

“It is contended, however, on the part of the city, 
that the declaration is technically defective in not 
setting out at least the legal import of the ordinances, 
upon which appellant bases his right to recover. 
They are only referred to by number and dates, and 
not even the substance of them is given. The court 
cannot take judicial notice of their contents, and 
hence it is not inferred by the declaration what 
duties are imposed or powers conferred by them. 
Without the provisions of the ordinances on which 
the plaintiff relies being before the court, it is im¬ 
possible for it to determine whether they impose such 


duties on the defendant or render us liable for failure 
to perform them. We do not think, therefore, that 
the reference to city ordinances are sufficient to 
comply with the well-established rules of pleading 
adopted in this State/’ 

Field vs. Malster, 88 Md., 691-704: 

The court said: 

“Courts cannot take judicial notice of the ordi¬ 
nances of municipal corporations—they must be 
proved as facts.” Citing Central Savings B’k vs. 
Mayor, etc., Baltimore, 71 Md., 515. 

Mayson vs. Atlanta, 77 Ga., 662: 

Application for writ of certiorari to review judgment of 
the recorder of the city of Atlanta finding petitioner guilty 
of violating liquor ordinances. The record did not disclose 
the ordinances referred to, and the court held they were 
not such general laws as the courts are compelled to notice 
judicially. Application for writ of certiorari denied. 

Railway vs. Chambers, 9 Ill. App., 613: 

Action against street railway company for negligence. 

Held: “Error to admit in evidence an ordinance of 
the city prohibiting running of cars upon bridges 
above a certain specified rate of speed, unless such 
ordinance is specially pleaded in the declaration.” 

People vs. Chicago, 27 Ill. App., 217: 

Petition for mandamus to compel the city of Chicago to 
lower a certain sidewalk. 

Held: “That the petitioner can claim no right 
under an ordinance not set out in the petition, but 


that the time when, the place where, and the body by 
whom the alleged ordinance was passed, with the re¬ 
cital of so much of it as was material, should have 
been stated in the petition.” 

Weaver vs. Snow, 60 Ill. App., 624: 

Action to recover real estate commission. 

The court said: 

“Whether the appellees had a broker’s license or 
not is immaterial. Has no city ordinances in the 
record. A reference to ordinances by articles and sec¬ 
tions does not bring them into the case. Ordinances 
must be proved by a copy put in evidence.” 

O'Hare vs. Lieb, 66 Ill. App., 549: 

Same question and decision as in last case. 

Rockford City Railway Co. vs. Matthews, 50 Ill. App., 
267: 

Action to recover for personal injuries. 

The court said: 

“The fault of the appellant is alleged to consist 
in not complying with the ordinances of the city of 
Rockford as to the duty of the appellant with refer¬ 
ence to his track and the street where it was laid. 
These ordinances are not set out in the declaration 
and the court could not take judicial notice of them.” 

Stevens vs. Chicago, 48 Ill., 498: 

Action of debt for penalty imposed for keeping a dis¬ 
orderly house by city ordinances. Held: 

“In an action of debt for a penalty, for the alleged 
violation of a city ordinance a recovery cannot be 
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had without proof of the existence of such ordinance 
imposing the penalty sued for.” 

Railway Co. vs. Godfrey, 71 Ill., 500: 

Held: 

“In a suit against a railroad company for injuries 
occasioned to the plaintiff by being struck by a 
passing train, where the declaration contained no 
affirmation that there was a city ordinance regulating 
the speed of trains at the place of the accident, it was 
improper to admit evidence as to the rate of speed 
being greater than that prescribed by the ordinance.” 

McPherson vs. Nichols, 48 Kans., 430: 

In an action bv an individual against the city certain city 
ordinances were introduced in evidence on the trial, but the 
record did not contain them nor show the contents thereof. 
Held: 

“That they cannot be considered by the Supreme 
Court.” 

Watt vs. Jones, 60 Kan., 201: 

Action in the nature of quo warranto to obtain an office. 
Demurrer to answer. 

The court said: 

“This was a civil action between individuals, and 
we think the rule is well established that in such cases 
an ordinance, which is a mere bylaw of a municipal 
corporation, must be pleaded either by quoting its 
language or stating the substance of its provisions.” 

Railroad Company vs. Caldwell, 9 Ind., 397: 

Held: 

“That the statute providing that the county board 
shall specify by order on their records, what animal 
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shall be allowed to run at large on the public common 
in each township provides, by implication, that with¬ 
out such order, no animals will be permitted to so 
run at large; and as this court cannot judicially know 
whether such orders exist it will determine cases 
where no proof of such order appears, by the general 
rules of law.” 

Huntington vs. Pease, 56 Ind., 305: 

Action to recover a penalty for an alleged violation of a 
city ordinance. Complaint alleged violation of section 13 
of chapter — of an ordinance of said city passed by the 
common council “by unlawfully violating provisions of the 
same.” Held: 

“Not to state an offense.” 

Brazil vs. McBride, 69 Ind., 244: 

Under section 51 of the general law for the incorporation 
of cities, the salaries of all city officers must be fixed by 
ordinance bv the common council. Held: 

“In an action by city marshal to recover a balance 
alleged to be due on salary, a copy of the ordinance 
fixing such salary must be filed with or set out in the 
complaint.” 

Clevenger vs. Rushville, 90 Ind., 258: 

An action to recover penalty for violating a liquor ordi¬ 
nance. Held: 

“That a complaint to recover penalty for a viola¬ 
tion of a town ordinance must exhibit or copy so 
much of the ordinance as relates to the subject.” 
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Garvin vs. Wells, 8 la., 286: 

Decided on a question of evidence and held that the court 
cannot take judicial notice of the provisions of a city ordi¬ 
nance. 

v i = 4 - f * -■>.< 

Goodrich vs. Brown, 30 la., 291 : 

Information before a justice of the peace charging appellee 
with “committing the crime of knowingly allowing his mule 
to run at large against the provisions of an ordinance of the 
city of Waterloo.” 

The court said: 

“The record does not disclose that the council of 
Waterloo has made any such provision. This court 
does not take judicial notice of the provisions of a 
city ordinance.” 

Case vs. Mobile, 30 Ala., 530: 

Held: 

“That in declaring on a bylaw to recover for a 
penalty the bylaw must be set forth, and the breach 
of it and the right of the plaintiff to sue for the pen¬ 
alty.” 

Farnham vs. Mayor, 54 Ala., 263: 

Proceedings to reverse a fine inflicted by the mayor for 
violating a city ordinance by committing an assault and bat- 
terv. The bill of exceptions did not contain the ordinance. 

Held: 

“That the evidence was insufficient to sustain the 
charge.” 
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Garland vs. Denver, 11 Colo., 534: 

Prosecution for violating a city ordinance by engaging in 
the business of a ticket broker. 

The court said: 

“The validity of the city ordinance for a violation 
of which the plaintiff in error in this case has been 
charged, was called in question at the trial but the 
ordinance itself is not before us.” 
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The appellee Petty, in replying to the additional brief of 
the appellant under leave of court obtained to file a memo¬ 
randum of authorities omitted from its original brief, will 
not repeat the discussion of that brief which has been made 
on behalf of the sureties, but limit himself to a considera¬ 
tion of that part of it dealing with the necessity to plead 
and prove municipal rules and regulations. 



2 


Numerous authorities were cited in the original brief for 
the sureties to the point that municipal ordinances, rules 
and regulations are not regarded in the light of public laws 
of which courts can take judicial notice, but the party rely¬ 
ing thereon must both allege and prove them as matters of 
fact. Of course, the facts of the several cases necessarily 
differed. They could be multiplied indefinitely, having been 
selected from an immense mass of decisions, all to like ef¬ 
fect. Further citations, however, will be limited to a few 
later in time than those formerly cited, among which are: 

Strickland vs. Little Rock, 68 Ark., 483; 

Gardner vs. State, 80 lb., 264; 

Moore vs. Jonesboro, 107 Ga., 704; 

Taylor vs. Sandersville, 118 Ga., 68; 

Stott vs. Chicago, 205 Ill., 281, 290; 

Home et al. vs. Mehler (Ky.), 64 S. W., 918; 

State vs. Marmouget, 104 La., 1 ; 

Tarkio vs. Loyd, 179 Mo., 600; 

St. Louis vs. Liessing, 190 lb., 466; 

Boston vs. Abraham et al., 91 N. Y. App. Div., 417; 

New York vs. Trust Co., 104 lb., 223, 230; 

Steiner vs. State (Neb.), 110 N. W., 723. 

“The Circuit Court could not make plaintiffs’ case 
other than they made it by taking judicial notice of 
facts which they did not choose to rely on in their 
pleading.” Mountain View Co. vs. McFadden, 180 
U. S., 533, 535; Arkansas vs. Coal Co., ct al., 183 U. 
S., 185, 190. • 

The additional brief for appellant takes exception to the 
statement in the original brief for the sureties that, if there 
are any authorities opposing the proposition now under 
consideration, counsel on neither side appear to have dis¬ 
covered them. The appellant’s counsel, however, notwith¬ 
standing their customary diligence, are able to cite to the 
Court no authority in opposition, as will presently appear, 
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so that we may be justified in now going further that the 
statement excepted to, and in asserting that the cases cited 
are in accordance not only with the great weight but with 
the universal current of authority upon the subject. 

This universal rule is very clearly stated by Dillon, in 
his work on Municipal Corporations: 

“The acts, votes, and ordinances of the corporation 
are not public matters, and must, unless otherwise pro¬ 
vided by statute, be pleaded and proved. (Citations.)” 
1 Dill., Mun. Corp., Sec. 83 (4th Ed.). 

The appellant, at pp. 6 and 7, cites all of the authorities 
presented by it, and claimed to be in opposition to this rule. 
These authorities are: 

15 Enc. PI. & Pr., 426, 427; 

2 Abbott Mun. Cor., Sec. 556; 

1 Smith Mun. Cor., Sec. 556; 

Tiedeman Mun. Cor., Sec. 158; 

State vs. Hauser, 63 Ind., 155; 

Reed vs. Northfield, 13 Pick., 94. 

The quotation from 15 Enc. PI. and Pr., 426, is to the 
effect that it is sufficient to refer to the ordinance by date 
and purpose, title and number of section, substance, or in a 
general way, with a degree of precision sufficiently direct 
to identify it. This rule, thus advanced by appellant, has 
not been observed in the present case. No ordinance or 
regulation, to sustain appellant’s case, is referred to in its 
declaration, directly or indirectly, by date, purpose, title, 
number, substance, or in a general or any other way. 

The quotation from 15th Enc. PI. and Pr., 427, is: 

“It is, of course, unnecessary to plead the ordinance 
when the action is not founded upon it, but neverthe¬ 
less in such cases it is, in some jurisdictions, admitted 
in evidence on the question of negligence.” 
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Abbott and Smith on Municipal Corporations are cited 
to the same point, but the latter has not been accessible for 
examination. 

It will be observed that the only portion of the excerpt 
just quoted which has any bearing upon the case at bar is 
that appearing in italics. The cases cited in support of the 
text are all from Missouri, and are five in number. None 
of them has any reference to the italicised portion of the 
text. In four of them, the Court held merelv that an ordi- 
nance may be introduced in evidence, though not pleaded, 
in a case alleging negligence generally, where the plaintiff’s 
cause of action is not founded on the ordinance. In the 
only other case, Kansas City vs. Johnson, 78 Mo., 661, the 
ordinance was admitted because the suit was before a mu¬ 
nicipal court, and not before a court of general jurisdic¬ 
tion. 

The only portion of the section from Abbott which has 
been cited, that has any relation to the case at bar, is a sin¬ 
gle sentence, as follows: “Ordinarily a complaint charging 
the violation of an ordinance is sufficient if it refers clearly 
and definitely to the ordinance and sets out in full its title,” 
which has not been done in the case at bar. 

For the rule that an ordinance may be introduced in evi¬ 
dence without being pleaded in a case alleging negligence 
generally, where the plaintiff’s cause of action is not found¬ 
ed on the ordinance, the appellant has been unable to cite 
to the Court any other authority than the four Missouri 
cases above referred to. Even as thus limited, the Mis¬ 
souri rule seems not only to be in conflict with Federal de¬ 
cisions and those from other States, but to stand alone. 

“The Minnesota statute offered in evidence is a pri¬ 
vate act; and neither it nor the ordinances of the City 
of St. Paul, also offered in evidence, had been pleaded, 
and they were rightly excluded. (Citations.)” Gar- 
lich vs. Railway Co., 131 Fed., 837—a negligence case. 
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And, in a similar case, Van Devanter, J., said: 

“Another ruling to which an exception was taken 
was the exclusion of an ordinance of the city laying 
certain duties upon the defendant which it was said 
were violated on this occasion. This ruling was also 
right. An ordinance is not a public statute, but a mere 
municipal regulation, and, to make it available in estab¬ 
lishing a charge of negligence, it must be pleaded, like 
any other fact of which judicial notice will not be 
taken. Here it was not pleaded, and so could not be 
proven. (Citations.)” Robinson vs. Tramway Co., 
164 Fed., 174. 

A declaration against a railroad company for the negli¬ 
gent killing of the plaintiff’s intestate, which alleged that 
defendant was running its train at a speed of over 20 miles 
an hour through the limits of a certain city “in violation of 
an ordinance of said city in such case made and provided” 
was held insufficient on demurrer. A city ordinance relied 
upon as material to an action or the defense to the action 
should be specially pleaded, as courts will not take judicial 
notice thereof. While it is not necessary to set out an ordi¬ 
nance in hacc verba , yet those parts of it relied upon in aid 
or defense to an action should be substantially set forth, so 
the requirements thereof may be seen and shown. Railroad 
Co. vs. Ashline, Admx., 171 Ill*, 313. 

In an action for death alleged to have been negligently 
caused, the petition recited “that in obedience to the ordi¬ 
nance of the said City of Galveston, it is and was on the 
day and date above named the duty of the defendant com¬ 
pany to cause all of its electric wires to be suspended and 
keep them suspended at least 25 feet above the grade of the 
streets and to cause same to be properly and completely in¬ 
sulated from surface contact. * * * That said wires 

were not suspended 25 feet above the grade of the streets 
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at said point, but were suspended only about 15 feet, and 
by reason of this fact it became necessary to lift said wires 
higher in order that the house might pass thereunder.” 

The Court said: 

“The allegations of the petition as set out are the 
conclusions of the pleader upon the legal effect of the 
ordinance, but the provisions of that ordinance are not 
alleged either in terms or in substance so that the Court 
could, from the plea, determine what was required by 
it of the electric light company. The special exception 
interposed by the defendant below to the foregoing al¬ 
legations of the petition should have been sustained. 
(Citation.)” Light and Power Co. vs. Lefevre, 93 
Tex., 604. 

In an action to recover damages for an alleged false im¬ 
prisonment, the Court instructed the jury that the arrest 
of the plaintiff was without due process and that he was 
entitled to recover damages of the police officer who had 
made the arrest. 

On appeal, the Court said: 


“This is supposed to be bad law, because it is said 
to be contrary to an ordinance of the city of Milwau¬ 
kee regulating the conduct of and granting authority 
to policemen of that city in cases of misdemeanors. 
The ordinance was not mentioned in the pleadings or 
introduced in evidence, and first makes its appearance 
in the case when printed in appellant’s brief. The ob¬ 
ligations of courts are sufficiently burdensome when 
they are required to take cognizance of all acts grant¬ 
ing powers to municipal corporations. They have uni¬ 
formly refused to take notice of the acts and ordi¬ 
nances of such bodies except upon due proof. (Cita¬ 
tions.) And the introduction of such an ordinance in 
ezndcnce when not pleaded, against proper objection, 
is error. (Citation.)” Sittgen vs. Rundle, 99 Wis., 78. 
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The quotation from Tiedeman is to the effect that it is 
ordinarily sufficient to set forth plainly and concisely the 
legal substance of the part of the ordinance relied upon, 
adding the title, date of passage, and section. How has 
appellant complied with this rule? But the brief, in mak¬ 
ing the quotation referred to, omits that part of the section 
which precedes it: 

“Judicial tribunals, other than municipal courts, do 
not take judicial notice of municipal ordinances. For 
this reason, when it is sought to enforce an ordinance, 
or when one is relied upon by the defendant as a jus¬ 
tification, it is necessary that it should be specially 
pleaded.” 

For the proposition that the action in this case is not 
founded on the rules and regulations but on the bond, State 
vs. Hauser, 63 Ind., 155, is cited as authority. The action 
was against the principal and sureties upon the official bond 
of a State treasurer, and the complaint charged that the 
Common Council of the City had an ordinance, giving its 
title, filing a copy of it with the complaint, and attempting 
to make the copy a part of the complaint. The complaint 
also recited that the ordinance “duly authorized the treas¬ 
urer of the City of Columbus to negotiate the sale, and to 
sell, the bonds of the said City to the amount of $50,000,” 
and it set out other ordinances in like manner. Upon that 
branch of the case to which appellant’s citation is directed, 
the Court said: 

“The Treasurer’s bond in suit is the foundation of 
this action. The copy of this bond, filed with the com¬ 
plaint, is therefore properly in the Record, but the 
copies of certain ordinances of the City of Columbus, 
which were filed with the complaint as exhibits, were, 
in no proper sense, the foundation of the action. These 
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copies of ordinances did not, therefore, become parts 
of the Record, and cannot be considered in determin¬ 
ing the sufficiency of either of the said paragraphs of 
the complaint, except in so far as the contents of the 
said ordinances may be stated and set forth in the body 
of the paragraph. This is now the settled doctrine in 
this State. (Citation.)” 

Not only is State vs. Hauser opposed to appellant’s pres¬ 
ent contention, but it has an important bearing upon other 
phases of the case at bar. Each of the ordinances referred 
•to in the complaint provided for the issue and sale of cer¬ 
tain described city bonds, and, also, that all moneys arising 
from their sale should be paid into the City Treasury and 
disbursed, as other funds, upon the warrant of the Mayor 
and Clerk. The Court said: 

“It is claimed by the appellees, that it was no part 
of the official duty of the appellee, Hauser, as Treas¬ 
urer of the city of Columbus, to negotiate and sell the 
water works bonds of said city, and, in this position, 
we think that the appellees are clearly right. * * * 

The official duties, imposed by statute upon the treas¬ 
urers of such cities, are confined to the collection, 
receipt, safekeeping and proper disbursement of the 
city revenues, and to matters immediately connected 
therewith. It seems very clear to us, that it was no 
part of the official duty of the appellee, Hauser, as 
Treasurer of the city of Columbus, to negotiate and 
sell the water works bonds of said city; nor could the 
Common Council of said city, by any act, resolution 
or ordinance, impose such duty upon the said appellee, 
as such Treasurer, in his official character, and in such 
manner as to make it his official duty. * * * It 

seems clear to us that the action of the Common Coun¬ 
cil of the city of Columbus, in designating and author¬ 
izing the Treasurer of the said city to negotiate and 
sell the water works bonds did not charge the appellee, 
Hauser, the Treasurer of said city, with any official 
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duty, as such Treasurer, in the premises; nor did the 
action of said appellee, in the negotiation and sale 
merely of said bonds, charge him officially, as City 
Treasurer, with any responsibility in the premises, but 
only in his individual character, as the agent of the 
Common Council by their appointment.” 

“The Common Council of said city were alone au¬ 
thorized by law to issue and sell the said bonds. If 
the appellee, Hauser, sold the said bonds, and assigned 
and delivered the same to the purchaser, as alleged in 
said paragraph, it is clear, we think, that he made such 
sale and delivery solely as the agent of the Common 
Council, and that he did not do so either as the Treas¬ 
urer of said city or in any other capacity than as such 
agent. For what he may have thus done, as the agent 
of the Common Council, it is certain that he could 
not be held liable officially, as Treasurer of said city, 
and that neither he nor his sureties can be held re¬ 
sponsible therefor on his official bond.” 

The only other authority cited by appellant, in this con¬ 
nection, is Reed vs. Northfield, 13 Pick., 94, which the brief 
states distinguishes between civil actions and criminal pros¬ 
ecutions on the one hand and remedial acts for indemnity 
on the other, “holding as to the latter the statute or ordi¬ 
nance need not be referred to.” This case, however, does 
not deal with an ordinance at all, but entirely with a stat¬ 
ute, and is limited to the single question whether in an 
action for negligence, made out by the violation of a stat¬ 
ute. it is necessary to allege that the injurious act or neg¬ 
lect of the defendant was contra fornian statuti. 

“The precise point is, whether in an action on the 
case in which a party claims damages merely, and sets 
out fully the facts upon which that claim rests, bring¬ 
ing it within the provisions of the statute, this aver¬ 
ment in precise terms, or in some expression equiva¬ 
lent, must be made. We think it is not necessary.” 

9 w 
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In Appendix A to its additional brief, appellant under¬ 
takes a review of some of the authorities cited in the orig¬ 
inal brief for the sureties at pp. 27 and 28. A re-statement 
of these cases will not he here attempted, but indulgence 
of the Court is asked to the extent of inviting its attention 
to a fuller statement of some of the cases than appears 
in the briefs which have already been filed. 

Porter vs. Waring, 69 N. Y., 250, was, as stated, an 
action to restrain defendant from suffering an opening to 
remain in front of a stable upon certain premises belonging 
to him, which opening was alleged to be contrary to cove¬ 
nants and conditions contained in a deed of said premises 
from plaintiff, his grantor. Plaintiff offered an extract, 
certified by the clerk, from the ordinances of the Common 
Council of the city of New York, prescribing the width of 
sidewalks on the city streets, which varied in accordance 
with the width of the streets, and a certified statement of 
the Commissioners specifying the width of certain streets, 
among them the street in question. The Court said: 

“Although courts may take judicial notice of what 
is usually within the knowledge of most men, as per¬ 
haps of the well-known and admitted fact that streets 
in the city of New York are public highways, and of 
certain matters which are equally notorious and well 
understood, yet it by no means follows that it can take 
notice of the width of streets or of sidewalks, or of 
any facts connected with the same not generally under¬ 
stood, nor of the ordinances of a corporation which 
establish the same, define their width and prescribe and 
regulate their limits and extent. These details are to 
be proven by competent evidence, and cannot, within 
any well-settled rule established by the decisions of 
the courts, be considered as embraced within the 
knowledge of a judge upon a trial without testimony 
to show the actual state of the facts. If the Court 
could take judicial notice of the ordinances of a 
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municipal corporation, it would involve consideration 
of all the numerous enactments, whether printed or 
otherwise, which the Common Council have adopted 
which relate to the subject of the controversy, and the 
existence of many of which might be entirely unknown 
to the parties or their counsel. It would open the 
door in many cases to mere conjecture, and involve 
an inquiry as to local enactments : the time when they 
took effect, the priority of the same, and their appli¬ 
cation to the case in litigation; which it would be diffi¬ 
cult to dispose of without proof, and which are not 
properly embraced within the ordinary scope of judi¬ 
cial knowledge in the determination and trial of cases.” 

It is apparent, therefore, that this case does not sup¬ 
port, but denies, the contention of the appellant, for, in it, 
the action was not based upon the municipal ordinance, 
but upon the covenant sued upon. 

This case of Porter vs. Waring has been followed re¬ 
peatedly by the courts in New York, the latest instance we 
have found being Schnaer & Co. vs. Grigsby, 132 N. Y. 
App. Div., 854, where it was held, assuming that Section 
141 of the Building Code, adopted by the Board of Aider- 
men pursuant to the City Charter, authorized a corporation 
to engage in the business of plumbing, the corporation, to 
recover in an action, must allege and prove the provisions 
of that section, for the Court will not take judicial notice 
of a city ordinance. 

“Although given the force of law, the Building Code 
remains nothing more than an ordinance, of which the 
Court cannot take judicial notice, and which to be 
availed of must be pleaded and proved (Citations). 
Since the Building Code was neither pleaded nor 
proven, it cannot avail plaintiff.” 

Cincinnati Water Co. vs. Cincinnati, 4 Ohio, 443, was 
an action on the case against the city based on a title in 
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the plaintiff to have the privilege of conveying water “upon 
certain terms in said ordinance expressed.” The very brief 
opinion of the Court was as follows: 

“The plaintiff might, perhaps, have rested his title 
upon his possession, but he has chosen to set out his 
title, and he must therefore set out a good title (Cita¬ 
tions). He claims title under an ordinance of the city 
of Cincinnati, and from his own showing it appears 
that his rights depend ‘upon certain terms in said 
ordinance expressed.’ It does not appear what those 
terms are, or whether they are such as to give him any 
rights.” 

Moundsville vs. Velton, 35 W. Va., 217, was, as stated, 
the case of conviction before the mayor upon a warrant 
for selling spirituous liquors without a license, in violation 
of an ordinance of the town. The Court said, as stated 
in the brief: 

“We are asked to reverse the Circuit Court’s judg¬ 
ment, first, on the ground that the ordinance on which 
the prosecution rests was not given in evidence.” 

The Court, however, continued: 

“It is well settled that courts should not take judicial 
cognizance of the ordinances of a municipal corpora¬ 
tion unless directed bv charter or statute to do so, but 
they must be pleaded and proven as facts.” 

The judgment was affirmed, as stated in the brief, but on 
the ground that the action, having commenced in the courts 
of the municipality, and it not being necessary to plead the 
ordinance there, an appeal could not require that the plead¬ 
ing be changed to make such allegation. 

In State vs. Oddle, et al., 42 Mo., 210, reviewed at page 
26 of the brief, the Court said: 
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“The objection was that it did not set forth the es¬ 
sential provisions of the city ordinances under which 
the election for mayor and city councilmen had been 
held and the relator appointed treasurer. There is no 
doubt that where the party asserts a right founded 
upon such ordinances, the pleading must set them forth 
in whole or in substance. The courts cannot take 
judicial notice of the ordinances of a town or city 
(Citations). But here the material allegations were 
founded upon the city charter. The corporate powers 
were vested by the charter in a mayor and councilmen, 
to be elected by the qualified voters of the city, and 
power was expressly given to the mayor and council 
to appoint a city register, assessor, collector, and such 
other officers as they might at any time deem necessary 
(Citation). This act was pleaded by its title, in ac¬ 
cordance with the statute (Citation), and in such man¬ 
ner that the Court might take judicial notice of its 
provisions.” 

Then follows the quotation made at page 27 of the brief. 

In Cox vs. St. Louis, 11 Mo., 431, the language of the 
Court, after the excerpt quoted at page 27 of the brief, 
continues as follows: 

“Courts do not take judicial notice of the ordinances 
of a corporation. The charter of the city prescribes 
that the ordinances when printed and published by 
authority of the corporate powers shall be received in 
evidence in all courts and places without further proof. 
This provision does not release the party who relies 
on an ordinance from the necessity of introducing it 
to the knowledge of the Court.” 

In Winona vs. Burke, 23 Minn., 254, cited at page 27, 
on the trial of a prosecution under a city ordinance for 
maintaining a nuisance, no proof of the ordinance was 
made, and the defendant moved to dismiss the prosecution 
on that ground, which motion, as stated in the brief, was 
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denied; but the brief, in commenting on this case, overlooks 
the fact that the judgment was reversed for such denial. 
The Court said: 

“It is claimed on behalf of the city that, because the 
laws of 1873, c. 68—which provide that, when the ‘by¬ 
laws, ordinances, etc., of any city * * * have 

been or shall hereafter be printed and published by 
authority of the corporation, the same shall be received 
in evidence in all courts and places without further 
proof’—the Court will take judicial notice of the ex¬ 
istence of the ordinances, without proof. Such was 
not the intention of the act, as is clear from its 
language, and does not affect the necessity of proving 
the ordinance. Courts do not take judicial notice of 
city ordinances (Citations). Such ordinances should 
be pleaded and proved 

In conclusion, it should be noted that even if appellant’s 
contention were correct, it amounts to no more than saying 
that, upon a pleading, the Court will take judicial notice 
of the rules and regulations prescribed. In that case, the 
Court must upon this appeal take such notice and deter¬ 
mine whether there are or are not such regulations. And as 
it has not been possible for counsel on either side to refer 
the Court to any one rule or regulation of which it can 
take judicial notice, it must therefore stand, as it would 
in the case of a statute, in the situation of the Court judi¬ 
cially finding that there is no such regulation, as it would 
in like case judicially find that there is no statute. 

Respectfully submitted, 

W. C. Sullivan, 
Attorney for Appellee Petty. 
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REPLY BRIEF FOR SURETY APPELLEES. 


To the elaborate pamphlet of thirty-four pages filed on 
behalf of the appellant under leave asked to file a “memo¬ 
randum of additional authorities,” a much briefer reply will 
be submitted on behalf of the appellees. 

Many of the propositions discussed in the supplemental 
brief have never been regarded by the appellees as subjects 
of controversy in this case. For example, considerable dis¬ 
cussion is indulged in over the proposition that, if not good 
as a statutory bond, the obligation here in suit is good as a 
voluntary bond, and Howgate vs. United States and other 
authorities are cited in support of that proposition. The 
right to take a bond of the Auditor, conditioned for the 
faithful discharge of the duties of his office, is expressly 
conferred by Section 10 of the Act of the Legislative As¬ 
sembly of August 23, 1871, expressly pleaded at page 8 of 
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the Transcript of Record, which section, also, defines the 
duties of the office. The demurrants have never claimed 
that the bond is invalid, but do contend that the declaration 
states no breach of it. 

That, under a general demurrer, matters of form and 
surplusage cannot be considered; that matters which the 
Court officially notices, or of mere evidence, etc., do not 
require to be stated; that a general demurrer is bad if any 
one of the breaches assigned is good; that a breach alleged. 
in the terms of the condition is sufficient, etc., etc., are also 
propositions which have been raised and discussed in this 
case on behalf of the appellant only, the appellees at no 
time having questioned any of them. 

In the Howgate case, 3 D. C. App., 277, affirmed under 
the title of Moses vs. The United States, 166 U. S., 571, 
Howgate had been appointed “property and disbursing 
officer” of the Signal Sendee of the United States, and had 
given a bond with sureties in that capacity (set out in full 
in 166 U. S., 573-4), conditioned that he should “carefully 
discharge the duties thereof, and faithfully expend all pub¬ 
lic money and honestly account for the same and for all 
public property which shall or may come into his hands on 
account of Signal Service, United States Army.” The at¬ 
tempted defence was, not that no public moneys had come 
into the hands of Howgate, or that he had faithfully ex¬ 
pended and honestly accounted for the same, but that there 
was no such office as property and disbursing officer, and 
that, therefore, the bond was void. Both this court and the 
Supreme Court held the contention bad, for the reason that 
there was such an office, and for the further reason that, 
if there had not been, the Chief Signal Officer had the 
right to take a voluntary bond from a subordinate to whom 
he entrusted public moneys, for which moneys the Signal 
Officer himself was accountable. In the case at bar, the 
contention of the demurrants is, not that there was no such 
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officer as claimed, nor that his bond was invalid for want 
of legal authority to execute it, or upon any other ground; 
but that its condition was that the principal should ‘'faith¬ 
fully and efficiently perform all the duties of his said office 
as proz'ided for by law and the rules and regulations from 
time to time prescribed for the government of the Civil 
Service of the said District ” and that he should “well and 
truly pay over, disburse and account for all moneys that 
shall come into his hands as the law and orders governing 
said service shall require”; that the declaration does not 
allege the non-performance of any duty provided for by law 
or by any prescribed rules or regulations; and that there 
was no law, and that no rule or regulation was pleaded, 
under which Mr. Petty was chargeable with the custody 
of or otherwise accountable for any of the moneys in the 
declaration mentioned. 

At pages 6-7 of the appellant’s later brief, it is argued 
that municipal rules and regulations may be pleaded con¬ 
cisely, setting forth plainly their legal substance, etc., with 
which proposition, although there is much authority against 
substituting the conclusion of the pleader for the language 
of the ordinance, we have no present quarrel. The fatal 
defect in the declarations, original and amended, is that no 
one of them pleads, either in totidem verbis or in substance, 
any prescribed regulation under which Mr. Petty was the 
custodian of any of the moneys referred to in any one of 
the five breaches pleaded. 

At page 7 we are told that it is unnecessary to plead an 
ordinance when the action is not based upon it, and that 
the foundation of the present action is the bond. But the 
condition of that bond is, only, for the performance of 
duties provided for and the accounting for moneys coming 
into the principal’s hands pursuant either to some law, or 
to some prescribed rule or regulation; so that, in the undis¬ 
puted absence of any law under which the Auditor was 
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chargeable with a single dollar of money, of any kind or 
character, some prescribed rule or regulation making him 
such custodian is necessary to the foundation of the action, 
and must be pleaded, even under the authorities cited by the 
appellant, itself. Not the bond, but the alleged breach of it, 
is the foundation of the action, to which breach it is indis¬ 
pensable that there be either some law, or some prescribed 
rule or regulation which brought it within the duty of the 
Auditor to receive and to account for the moneys his alleged 
omission to account for which constitute the breaches 
assigned. 

The position of the learned counsel upon the question of 
the legal authority of the District to do the so-called “whole- 
cost” work, upon which four of the five breaches assigned 
in its declaration rest, is somewhat kaleidoscopic. In the 
Court below, it was fully conceded that there was no legal 
authority for it. In the original brief in this cause (pp. 22- 
23) it was referred to deposits to cover the salaries of spe¬ 
cial policemen at street railway crossings, to acts of Con¬ 
gress relating to construction of tracks in the streets by 
street railway companies, etc.; while in the later brief, filed 
after the argument, it is rested upon Barnes vs. D. C., 
91 U. S., 540, and its construction of the Act of 1871 that 
the Commissioners “shall disburse upon their warrant all 
moneys appropriated by the United States or the District 
of Columbia, or collected from property holders in pur¬ 
suance of lazv, for the improvement of streets, avenues, 
alleys and sewers, roads and bridges.” There never was 
any provision of law for the collection of money from prop¬ 
erty holders for the class of operations described in the 
amended declaration (Rec., pp. 10-11) as that out of which 
the funds alleged to have been improperly kept and not 
accounted for by the Auditor arose, and it is, therefore, 
necessary to eliminate from the statute the words in pur¬ 
suance of lazv to render this latest contention, set forth 
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in the supplemental brief, colorable, even. As pointed out 
in the original brief for the appellees, the Commissioners 
were expressly prohibited from contracting for the im¬ 
provement of streets, avenues and reservations, or to make 
contracts to bind the United States or the District to the 
payment of any sums of money, “except in pursuance of 
appropriations made by law,” and “not until such appro¬ 
priations shall have been made.” Abert’s Compilation, 
Chap. 19, Secs. 29, 31, pp. 201-202. In contracting, there¬ 
fore, for the repair of streets to be paid for, not out of 
appropriations previously made, but from voluntary de¬ 
posits collected from private property owners, the Com¬ 
missioners neither represented nor bound the United States 
nor the District of Columbia: the funds collected by them 
were not collected pursuant to any law, belonged neither 
to the United Sttaes nor to the District of Columbia, were 
public moneys in no sense, and their custody was in no way 
an official duty for which the sureties upon the bond of 
any public official can be held accountable. 

Even under the Act of August 7, 1894, summarized at 
page 11 of the Record, by which half-cost work is author¬ 
ized, the Commissioners must contract and make payments 
only from moneys appropriated by Congress, being thus 
required literally to conform to the law above cited from 
Abert’s Compilation, the moneys collected from the private 
property owners being then, after completion of and pay¬ 
ment for the work, passed to the credit of the funds ap¬ 
propriated. 

At page 16 of the appellant’s supplemental brief, the 
opinion of the late Mr. Justice Cox in D. C. vs. Railroad 
Co., 4 Mackey, 214, 226-31, is declared to be conclusive 
against an alleged position of the appellees that “the Dis¬ 
trict had no right to take moneys from the street railroad 
companies and make repairs between the tracks and for two 
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feet outside of the outer rails.” In the first place, the ap¬ 
pellees have not contended that the District is without au¬ 
thority “to take moneys from the street railroad companies” 
for this purpose, and, in the second place, so far from 
being conclusive, D. C. vs. Railroad Co. is not even re¬ 
motely pertinent to the questions involved in this case. 

In the first place, our contention is, not only that the 
declaration (Rec., pp. 10-11) excludes the claim, made for 
the first time in this Court, that the “whole-cost” moneys 
involved in this action were moneys deposited by the street 
railway companies with which to enable the District to do 
such paving, but that there was no law requiring deposits 
with the District for the purpose of doing such work. The 
provisions of the Act of Tune 11, 1878, are accurately 
stated at page 35 of our original brief, and neither the 
provisions of the charters of any of the companies nor 
any other Acts of Congress go further. 

In D. C. vs. Railroad Co., 4 Mackey, 214, the question 
was, not whether the Commissioners were authorized to 
require or receive deposits from street railway companies 
with which to defray the cost of street paving, but whether, 
the companies having refused to do the paving required by 
their charters, and the District having done the work, 
certificates of indebtedness issued therefor by it against 
their property were valid, and whether the District could 
recover from them the cost of the work. The paving hav¬ 
ing been done prior to the Act of 1878, which first author¬ 
ized issuance of the certificates of indebtedness, the Court 
held that the certificates issued for work done prior to that 
Act, were void, but that the District could recover from 
the railroad companies the cost of the work which under 
their charters it was their duty to do, and which they had 
failed to do. No reference is made, in the opinion or in 
the case, to any fund, voluntary or involuntary, to be de- 
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posited with the Commissioners and to be used by them in 
doing the work which the law required to be done, not by 
them, but by the street car companies. 

The irrelevance of the discussion about the street rail¬ 
way companies, however, will abundantly appear upon ex¬ 
amination of the amended declaration (Rec., pp. 10-11), 
which alleges that the “whole-cost” work was for repairs 
of cuts in the pavements and other work done by the Dis¬ 
trict, “which were paid for from private deposits,” made 
by individual depositors to reimburse the District “for the 
expenses, which as ‘whole-cost’ work [was] done on public 
streets, avenues, alleys, roads, and spaces by the District 
at the solicitation of individual citizens, and for their bene¬ 
fit." The salaries of special policemen at street crossings, 
the cost of paving between and adjacent to the tracks of the 
street car companies, etc., are in no way mentioned or 
referred to in the declaration, are excluded by its express 
allegations, and make their first appearance in the briefs 
for the appellant in this Court. 

Since the latest check referred to in the alleged breaches 
bears date May 4, 1903, and the action was instituted in 
1904, discussion of the Acts of 1906 and 1907, referred 
to at page 18 of the supplemental brief, would seem to be 
unnecessary. 

Equally irrelevant must be the authorities cited at pp. 19- 
22, to the effect that neither an officer whose duty it is 
to receive and account for public moneys, nor the sureties 
on his bond, can defend against his accountability for 
public moneys which came into his hands by virtue of his 
office, on the ground that they are the proceeds of bonds 
issued by the municipality without authority of law, or 
the like. In the case at bar, the terms of the bond ex¬ 
pressly limited the liability to moneys that should “come 
into his hands as the law and orders governing said service 
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shall require.” If, as we submit, there was no law, nor any 
rules or regulations prescribed under which any of the 
checks, and still less any of the moneys which may have 
been realized upon them by some unnamed persons, in some 
undescribed manner, came into the hands of the principal, 
sureties who thus limited their obligation by the express 
terms of their bond cannot be liable therefor. 

In both the original and the supplemental brief for the 
* >. ,• appellant, it is suggested that it would have been sufficient 
j: t<f allege generally that the principal in the bond had not 

v -. : duffc perforrhecl’^be duties of his office. Howgate vs. 

United Stages, 166 U. S., the authority so much relied upon 
bv the appellant, at pp. 590-91, 592, quite plainly indicates 
that a bond conditioned for the performance of the duties 
of an office, without stating them, would be void for un¬ 
certainty. And, in the second place, whatever the declara¬ 
tion might have done, what it did do was to assign, as the 
breaches for which recovery was sought, failure to account 
for certain moneys, or rather for certain checks alleged to 
represent moneys, of a certain, definite, described char¬ 
acter, for neither the custody nor the disbursement of any 
of which by the Auditor was there any law, nor any pre¬ 
scribed rule, order or regulation. And, in the third place, 
as in respect to accountability for moneys, so in respect 
to duties, the bond was conditioned for the performance of 
none except such as were “provided by law, and the rules 
and regulations from time to time duly prescribed for the 
government of the Civil Service of said District.” What 
duty, of such a character, does the declaration charge Petty 
with failure to perform? 

Respectfully submitted, 

J. J. Darlington, 

For Surety Defendants. 





